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RIN 1018—-AX36

Management of Non-Federal Oil and
Gas Rights

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are finalizing
regulations governing the exercise of
non-Federal oil and gas rights outside of
Alaska in order to improve our ability
to protect refuge resources, visitors, and
the general public’s health and safety
from potential impacts associated with
non-Federal oil and gas operations
located within refuges. The exercise of
non-Federal oil and gas rights refers to
oil and gas activities associated with
any private, State, or tribally owned
mineral interest where the surface estate
above such rights is administered by the
Service as part of the Refuge System.
The existing non-Federal oil and gas
regulations have remained unchanged
for more than 50 years and provide only
vague guidance to staff and operators.
This rule will make the regulations
more consistent with existing laws,
policies, and industry practices. It is
designed to provide regulatory clarity
and guidance to oil and gas operators
and refuge staff, provide a simple
process for compliance, incorporate
technological improvements in
exploration and drilling technology, and
ensure that non-Federal oil and gas
operations are conducted in a manner
that avoids or minimizes impacts to
refuge resources.

DATES: This rule is effective December
14, 2016.

ADDRESSES: Supplementary documents
prepared in conjunction with
preparation of this rule, including an
economic analysis and an
environmental impact statement, and
the public comments received on the
proposed rule are available at
www.regulations.gov at Docket No.
FWS-HQ-NWRS-2012-0086.

FOR FURTHER INFORMATION CONTACT:
Scott Covington, U.S. Fish and Wildlife
Service, Division of Natural Resources
and Planning, MS: NWRS, 5275
Leesburg Pike, Falls Church, VA 22041;
telephone 703-358-2427.

SUPPLEMENTARY INFORMATION:

Executive Summary

This rule revises the existing
regulations at subpart C, part 29, of title
50 of the Code of Federal Regulations
(CFR) and adds new regulations at
subpart D of 50 CFR part 29 to govern
the exercise of non-Federal oil and gas
rights within refuges outside of Alaska.
This revision improves the effectiveness
of the Service to protect refuge resources
and uses from avoidable, unnecessary
impacts by non-Federal oil and gas
operations. It will also bring consistency
and clarity for both operators and the
Service as to the process by which
operators may access non-Federal oil
and gas on the National Wildlife Refuge
System (NWRS). The Service defines the
National Wildlife Refuge System to
consist of all lands, waters, and interests
therein that it administers (25 CFR
25.12) and does not apply its regulations
to the non-Federal lands found within
refuge boundaries (i.e., inholdings).

The Service promulgated the current
regulations at 50 CFR 29.32 to govern
the exercise of non-Federal mineral
rights on the NWRS more than 50 years
ago, and they have not been updated
since. The current regulations outline a
general policy to minimize impacts to
refuge resources to the extent
practicable from all activities associated
with non-Federal mineral exploration
and development where access is on,
across, or through federally owned or
controlled lands or waters of the NWRS.
However, they have been ineffective at
protecting refuge resources because they
do not provide operators or refuge staff
with an explicit process or requirements
for operating on refuge lands, resulting
in inconsistency in protections for
refuge resources and uses.

Therefore, updating these regulations
is a necessary exercise of the Service’s
authority to ensure that we are meeting
our responsibilities under the National
Wildlife Refuge System Administration
Act (NWRSAA), as amended by the
National Wildlife Refuge System
Improvement Act (NWRSIA) (16 U.S.C.
668dd et seq.), to protect refuge
resources and uses while ensuring that
mineral rights holders have reasonable
access to develop their non-Federal oil
and gas.

Key components of the rule include:

e A permitting process for new
operations;

e A permitting process for well-
plugging and reclamation for all
operations;

¢ Information requirements for
particular types of operations;

e Operating standards so that both the
Service and the operator can readily
identify what standards apply to
particular operations;

e Fees for new access beyond that
held as part of the operator’s oil and gas
right;

e Financial assurance (bonding);

e Penalty provisions;

e Exemption of refuges in Alaska
from these requirements;

¢ Codification of some existing
Service policies and practices.

Background

Advance Notice of Proposed
Rulemaking, Proposed Rule, and Public
Comment Period

This rulemaking effort began on
February 24, 2014, when we issued an
advance notice of proposed rulemaking
(ANPR) (79 FR 10080) to assist us in
developing the proposed rule. The
ANPR had a 60-day comment period,
ending April 25, 2014. On June 9, 2014,
we reopened the comment period for
another 30 days, ending July 9, 2014 (79
FR 32903). We received comments from
unaffiliated private citizens (36),
conservation organizations (14), State
agencies (8), counties (2), Alaska Native
Corporations (2), a tribal agency, oil and
gas owners and operators (6), business
associations (5), and a Federal agency,
along with almost 80,000 form letter
comments from members of two
environmental organizations. The
majority of commenters were in favor of
strengthening and expanding the
regulations to better protect refuge
resources and values. Some commenters
requested that we not revise the existing
regulations, while others questioned
whether the Service had the statutory
authority to regulate non-Federal oil and
gas operations on refuges.

We utilized these comments to
prepare the proposed rule, which we
published on December 11, 2015 (80 FR
77200), and opened, with the associated
draft Environmental Impact Statement
(EIS), a 60-day comment period. During
this comment period we received
approximately 39,600 responses (mostly
form letters) indicating general support
regulating oil and gas activities on
refuges and our proposed rule.
However, many commented that the
proposed rule did not go far enough in
regulating these activities, with some
requesting a ban on any oil and gas
activity, or at least hydraulic fracturing,
in refuges. We also received 12 letters
from State agencies, oil and gas
associations, oil companies, and an
individual opposing the rulemaking.
Primary reasons for opposition are that
these entities believe that the Service
lacks authority to regulate private oil
and gas and existing State and Federal
regulations are sufficient to protect
refuges. More information on the ANPR,
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proposed rule, and public comments is
available at http://www.fws.gov/refuges/
oil-and-gas/rulemaking.htm! and also at
www.regulations.gov at Docket No.
FWS-HQ-NWRS-2012-0086.

A detailed discussion of all changes
made after consideration of comments
on the proposed rule is contained in the
Summary of and Response to Public
Comments section below.

Non-Federal Oil and Gas on the NWRS

Non-Federal oil and gas rights exist
within the NWRS in situations where
the oil and gas interest has been severed
from the estate acquired by the United
States, either because:

e The United States acquired
property from a grantor that did not own
the oil and gas interest; or

e The United States acquired the
property from a grantor that reserved the
oil and gas interest from the
conveyance.

Non-Federal oil and gas interests can
be held by individuals, partnerships,
for-profit corporations, nonprofit
organizations, tribes, or States and their
political subdivisions. We recognize
that interests in non-Federal oil and gas
are property rights that may be taken for
public use only with payment of just
compensation in accordance with the
Fifth Amendment of the U.S.
Constitution. Application of this rule is
not intended to result in the taking of a
property interest, but rather to impose
reasonable regulations on activities that
involve or affect federally owned lands
and resources of the NWRS to avoid or
minimize impacts from such activities
to the maximum extent practicable.

These regulations do not apply to the
development of the Federal mineral
estate, including Federal oil and gas,
which are administered by the Bureau
of Land Management (BLM), under the
Mineral Leasing Act and the Federal
Land Policy and Management Act. In
areas where oil and gas rights are owned
by the United States, and leasing is
authorized, the applicable regulations
are found at 43 CFR part 3100 et seq.
There is a general prohibition to leasing
Federal oil and gas on refuge lands (43
CFR 3101.5-1). These regulations do not
apply to refuges located in Alaska.

Examples of non-Federal oil and gas
operations conducted on refuges
include: Geophysical (seismic)
exploration; exploratory well drilling;
field development well drilling; oil and
gas well production operations,
including installation and operation of
well flowlines and gathering lines;
enhanced recovery operations; well
plugging and abandonment; and site
reclamation.

Impacts of Oil and Gas Activities on
Refuge Resources and Uses

Oil and gas activities have the
potential to adversely impact refuge
resources and uses in some or all of the
following manners:

o Surface water quality degradation
from spills, storm water runoff, erosion,
and sedimentation;

e Soil and groundwater
contamination from existing drilling
mud pits, poorly constructed wells,
improperly conducted enhanced
recovery techniques, spills, and leaks;

o Air quality degradation from dust,
natural gas flaring, hydrogen sulfide gas,
and emissions from production
operations and vehicles;

¢ Increased noise from seismic
operations, blasting, construction, oil
and gas drilling and production
operations;

¢ Reduction of roadless areas on
refuges;

¢ Noise and human presence effects
on wildlife behavior, breeding, and
habitat use;

¢ Disruption of wildlife migration
routes;

o Adverse effects on sensitive and
endangered species;

e Viewshed (an area of land, water, or
other environmental element that is
visible to the human eye from a fixed
vantage point) intrusion by roads,
traffic, drilling equipment, production
equipment, pipelines, etc.;

¢ Night sky intrusion from artificial
lighting and gas flares;

e Disturbance to archaeological and
cultural resources associated with
seismic exploration and road/site
preparation, associated with
maintenance activities, or by spills;

o Visitor safety hazards from
equipment, pressurized vessels and
lines, presence of hydrogen sulfide gas,
and leaking oil and gas that can create
explosion and fire hazards;

o Wildlife mortality from oil spills or
entrapment in open-topped tanks or
pits, poaching, and vehicle collisions;

¢ Fish kills from oil and oilfield brine
spills; and

e Vegetation mortality from oilfield
brine spills.

Service Authority To Regulate Non-
Federal Oil and Gas Activities

As noted in the preamble to the
proposed rule, one of the principal
recommendations of the 2003
Government Accountability Office
report to Congress was for the Service to
clarify its regulatory authority with
respect to the exercise of non-Federal oil
and gas rights within the Refuge System.
We provided in the preamble to the

proposed rule an explanation of the
basis for the Service’s authority. As
further discussed below, the Service
received opposing public comments on
its analysis. While some commenters
asserted that the Service lacked the
authority to regulate such private
property rights, others agreed that we do
have this regulatory authority.

After carefully considering the public
comments, as well as engaging in
further discussions with the Office of
the Solicitor of the Department of the
Interior, the Service concludes that the
National Wildlife Refuge System
Administration Act, as amended in 1997
by the National Wildlife Refuge System
Improvement Act (NWRSAA) (16 U.S.C.
668dd et seq.), provides us the statutory
authority to promulgate these
regulations. In turn, Congress’s
authority to enact the NWRSAA is the
Property Clause of the United States
Constitution, which provides it the
power “to dispose of and make all
needful Rules and Regulations
respecting the Territory or other
Property belonging to the United
States.” U.S. Const. art IV, sec. 3, cl. 2.

In 1997, Congress declared the
Service’s mission to be: “‘to administer
a national network of lands and waters
for the conservation, management, and
where appropriate, restoration of the
fish, wildlife, and plant resources and
their habitats within the United States
for the benefit of present and future
generations of Americans.” (16 U.S.C.
668dd(a)(2)). The NWRSAA further
directs the Secretary of the Interior, in
administering the System, to:

¢ Provide for the conservation of fish,
wildlife, and plants, and their habitats
within the NWRS;

e Ensure that the biological integrity,
diversity, and environmental health of
the NWRS are maintained for the benefit
of present and future generations of
Americans;

e Ensure that the mission of the
NWRS and the purposes of each refuge
are carried out;

e Ensure effective coordination,
interaction, and cooperation with
owners of land adjoining refuges and
the fish and wildlife agency of the States
in which the units of the NWRS are
located;

e Assist in the maintenance of
adequate water quantity and water
quality to fulfill the mission of the
NWRS and the purposes of each refuge;

¢ Recognize compatible wildlife-
dependent recreational uses as the
priority general public uses of the
NWRS through which the American
public can develop an appreciation for
fish and wildlife;
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e Ensure that opportunities are
provided within the NWRS for
compatible wildlife-dependent
recreational uses; and

e Monitor the status and trends of
fish, wildlife, and plants in each refuge.

To carry out its mission and these
statutory directives to administer the
Refuge System, Congress provided the
Service the authority to issue
regulations to carry out the NWRSAA
(16 U.S.C. 668dd(b)(5)), as well as to
prescribe regulations to “permit the use
of any areas within the System for any

urpose. . . .” (16 U.S.C.
668dd(d)(1)(A)). In this regard, the
statutory authority of the Service is
substantially similar to that of the
National Park Service (NPS), which
since 1979 has regulated the exercise of
non-federal oil and gas rights within the
Park System on the basis of its authority
to issue regulations ‘“necessary or
proper for the use and management of
System units” (54 U.S.C. 100751).

The rule “applies to all operators
conducting non-Federal oil and gas
operations outside of Alaska on Service-
administered surface estates held in fee
or less-than fee (excluding coordination
areas) or Service-administered waters
within the boundaries of the refuge to
the extent necessary to protect those
property interests.” Thus, the regulation
directly relates to the Service mission
“to administer a national network of
lands and waters for the conservation,
management, and where appropriate,
restoration of the fish, wildlife, and
plant resources and their habitats . . .
and various statutory directives,
including the conservation of fish and
wildlife within the NWRS and ensuring
their biological integrity. The rule,
therefore, falls within the Service’s
authority to issue regulations to carry
out the NWRSAA (16 U.S.C.
668dd(b)(5)). Regulating the use of
Service-administered surface estates and
waters also falls within the Service’s
statutory authority to issue regulations
to ““permit the use of any areas within
the System for any purpose. . . .”

Several relatively recent appellate
court decisions support our
interpretation of the NWRSAA. In
Burlison v. United States (533 F.3d 419
(6th Cir. 2008)), the appeals court held
that the Service’s authority to permit the
use of roads on refuge lands included
the power to reasonably regulate a
reserved easement within a refuge:

We do conclude, however, that the Fish
and Wildlife Service may legitimately
exercise the sovereign police power of the
Federal Government in regulating the
easement. Section 668dd(d)(1)(B) delegates
the power to the Secretary of the Interior (and
the Fish and Wildlife Service) ‘“under such

’

regulations as he may prescribe,” to “permit
the use of . . . any areas within the System
for purposes such as. . .roads.”

Id. at 438. Burlison also relied on the
decision of the U.S. Court of Appeals
Eighth Circuit in Duncan Energy Co. v.
United States Forest Service, 50 F.3d
584 (8th Cir. 1995), which upheld the
Forest Service’s authority to regulate
non-Federal oil and gas rights on the
basis of statutory authority that is also
very similar to that of the NWRSAA:

Under the Bankhead-Jones Farm Tenant
Act, Congress directed the Secretary of
Agriculture “to develop a program of land
conservation and land utilization.” 7 U.S.C.
Sec. 1010 (1988). The Act directs the
Secretary to make rules as necessary to
“regulate the use and occupancy” of acquired
lands and ““to conserve and utilize” such
lands. 7 U.S.C. Sec. 1011(f) (Supp.V.1993).
The Forest Service, acting under the
Secretary’s direction, manages the surface
lands here as part of the National Grasslands,
which are part of the National Forest System.
See 16 U.S.C. Sec. 1609(a) (1988). Congress
has given the Forest Service broad power to
regulate Forest System land. See, e.g., 7
U.S.C. Sec. 1011 (1988 & Supp.V.1993); 16
U.S.C. Sec. 551 (Supp.V.1993).

Id. at 589. Similarly, the U.S. Court of
Appeals for the Fifth Circuit has
interpreted the NWRSAA to authorize
the Service to regulate access and use of
refuge lands by holders of valid interests
in land. School Board of Avoyelles
Parish v. United States Department of
the Interior (647 F.3d 570 (5th Cir.
2011)). The School Board administered
an enclosed estate within the refuge and
under Louisiana property law was
entitled to a right of passage over
neighboring property to the nearest
public road. The Service did not dispute
that a right to cross refuge lands existed,
but asserted it could condition such use,
and imposed permit limits on the times
of day and types of vehicles that could
use the right-of-way to access the
enclosed estate. Reversing the district
court, the Fifth Circuit affirmed the
authority under the NWRSAA and
Service regulations to require a permit
and to impose reasonable conditions for
“any person entering a national wildlife
refuge” even where that person held
property rights afforded under the laws
of Louisiana. Citing Burlison and a
series of Supreme Court and circuit
court cases interpreting the Property
Clause, the Fifth Circuit held that
requiring a permit for entry and use, and
imposing reasonable restrictions on the
exercise of the non-Federal property
rights, was well within Federal
authority under the Property Clause.
The primary arguments that the
Service lacks the necessary regulatory
authority are based on the analysis
contained in a 1986 memorandum from

the Associate Solicitor, Division of
Conservation and Wildlife (1986
Opinion”) that concluded the Service
then lacked the authority from Congress
to adopt regulations requiring permits
for access by holders of mineral
interests, unless the authority was
provided for in the deed by which the
United States acquired title to the
surface estate. That opinion relied in
part on Caire v. Fulton, 1986 U.S. Dist.
LEXIS 31049 (W.D. La. 1986), an
unpublished district court decision,
where the United States had explicitly
agreed during eminent domain
proceedings to delete from the proposed
deed a provision authorizing Service
regulation of the oil and gas interests
not being acquired.

The 1986 Opinion was also premised
on a provision of the Migratory Bird
Conservation Act (MBCA), originally
enacted in 1929 and amended in 1935,
that now provides:

The Secretary of the Interior may do all
things and make all expenditures necessary
to secure the safe title in the United States
to the areas which may be acquired under
this subchapter, but no payment shall be
made for any such areas until the title thereto
shall be satisfactory to the Attorney General
or his designee, but the acquisition of such
areas by the United States shall in no case
be defeated because of rights-of-way,
easements, and reservations which from their
nature will in the opinion of the Secretary of
the Interior in no manner interfere with the
use of the areas so encumbered for the
purposes of this subchapter, but such rights-
of-way, easements, and reservations retained
by the grantor or lessor from whom the
United States receives title under this
subchapter or any other Act for the
acquisition by the Secretary of the Interior of
areas for wildlife refuges shall be subject to
rules and regulations prescribed by the
Secretary of the Interior for the occupation,
use, operation, protection, and
administration of such areas as inviolate
sanctuaries for migratory birds or as refuges
for wildlife; and it shall be expressed in the
deed or lease that the use, occupation, and
operation of such rights-of-way, easements,
and reservations shall be subordinate to and
subject to such rules and regulations as are
set out in such deed or lease or, if deemed
necessary by the Secretary of the Interior, to
such rules and regulations as may be
prescribed by him from time to time. (16
U.S.C. 715¢)

The Service broadly construes its
statutory authority to issue regulations
“to permit the use of any area within the
System for any purpose” and that the
NWRSAA, not the MBCA, is therefore
the controlling authority with respect to
regulating non-federal oil and gas rights.
While the specific facts of the
unreported decision in Caire have
always suggested that it was of limited
precedential value, the Fifth Circuit’s
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decision in Avoyelles Parish is the
controlling juridical authority to apply
in that circuit. Moreover, even if the
MBCA provisions were construed to
limit the applicability of the NWRSAA
authority, which clearly it does not,
those limits would apply only to lands
acquired under that Act. As of the end
of Fiscal Year 2015, approximately 31.3
percent of the total 8,100,204.93 acres of
Federal lands and interests in lands in
252 of the Nation’s approximately 560
National Wildlife Refuges have been
purchased under authority of the
MBCA.

In our review of various deeds used
by the Service over the years to acquire
lands and interests in lands that make
up the NWRS, we find many variations
were used and that it is not possible to
review or summarize here all such
provisions, or ensure that we are
familiar with the circumstances
surrounding each acquisition of NWRS
lands that did not include oil and gas
rights. As part of the pre-application
meeting with the Service (see § 29.91),
and/or the submission of a permit
application (see § 29.94), we will
provide the opportunity to receive
copies of any deeds and other relevant
information that the applicant believes
would control or otherwise limit the
applicability of any provision of this
rule to the particular applicant’s
operations. We intend this process to
ensure on a case-by-case basis that the
Service fully considers all relevant
information concerning the particular
acquisitions before imposing specific
requirements on the applicant’s
operations. The Service will respect
applicable deed conditions; however,
the rule requirements will apply to the
extent that they do not conflict with
such deed conditions, which we believe
will be the situation in most cases. The
Solicitor’s Office has withdrawn the
1986 Opinion on the basis that the
opinion is out of date and does not
reflect the current state of law with
regard to the Service’s full authorities to
manage lands within units of the
NWRS. The Solicitor will be issuing a
new opinion in the near future that sets
out the supporting legal analysis of the
underlying authorities upon which the
Service is adopting this rule.

Final Rule

Summary of Final Rule

The rule generally requires that
operators receive permits for new non-
Federal oil and gas activities on the
NWRS; provide a regulatory framework
to achieve the necessary protections for
refuge resources; and improve
regulatory consistency to the benefit of

both refuge resources and oil and gas
operators. The rule contains
performance-based standards that
provide flexibility to resource managers
and operators to use evolving
technologies within different
environments to achieve the standards.
It establishes standards for surface use
and site management, specific resource
protections, spill prevention and
response, waste management, and
reclamation. Additionally, the rule
contains procedures for permit
applications and Service review and
approval. Finally, there are provisions
for financial assurance (bonding), access
fees, mitigation, change of operator,
permit modification, and prohibitions
and penalties. We incorporated public
input received during the rulemaking
process to shape the rule.

Permitting Approach

The permitting process allows the
Service to ensure that refuge resources,
as well as public health and safety, are
protected to the greatest extent
practicable. Under the rule, the Service
requires the following:

a. New operations are by permit only.
Operators conducting new operations
must obtain an operations permit before
commencing new or modified
operations within a refuge (§29.42).
This requirement addresses exploration,
drilling, production, enhanced recovery
operations, transportation, plugging,
and reclamation operations. We
encourage operators to contact the
Service early in the process so that the
Service can provide suggestions to
improve the application. Additionally,
an operator will be authorized to begin
operations only after the operator has
received all other required State and
Federal permits.

b. Operations under an existing
Service permit may continue under the
terms of that permit, but must comply
with existing Federal, State, and local
laws and regulations and the applicable
general terms and conditions of this rule
(§ 29.43). Operators are required to
obtain a new permit or amend their
existing permit if they propose to
conduct new operations or modify their
existing operations (i.e., proposed
activities outside the scope of their
existing approval that will have impacts
on refuge resources as determined by
the Service). At the time of reclamation,
the Service will review existing permits
and modify them as necessary to ensure
compliance with all Service reclamation
standards.

c. Operators with operations not
under a Service permit being conducted
prior to the effective date of this rule, or
prior to a boundary change or

establishment of a new refuge, are
considered ‘““pre-existing operators” and
may continue to operate as they have
been, but they must comply with
existing Federal, State, and local laws
and regulations and the applicable
general terms and conditions of this rule
(§ 29.44). Additionally, these operators
are required to obtain an operations
permit for any new operations or for any
modification to their existing operation.
Finally, once production operations
cease, the operator must obtain an
operations permit for plugging and
reclamation, or to maintain their well(s)
in extended shut-in status.

d. All operators must have a permit
for plugging and reclamation and
comply with all Service reclamation
standards.

e. When pre-existing operations are
transferred, the new operator must
obtain an operations permit.

f. Wells drilled from outside refuges or
on non-Federal inholdings to access
non-Federal minerals are exempt from
these regulations.

g. Operations on refuges in Alaska are
exempt from these regulations.
However, the performance-based
standards of this rule may be used, as
appropriate, as guidance in determining
how an operator would meet the various
requirements of ANILCA and ANCSA to
protect refuge resources and uses.

The Service finds that this permitting
process is the best way to manage oil
and gas operations and protect refuge
resources on the NWRS and using time,
place, and manner stipulations are the
most effective way for the Service to
avoid or minimize impacts. The “place”
factor in the “time, place, and manner”
equation is often most important in
terms of ability to protect an
environmental resource. The risks
created by a poorly selected location
cannot easily be overcome with even the
best operational methods. Conversely,
proper site selection can do much to
mitigate the effects of accidents or
environmentally unsound practices. The
“time” factor restricts the timing of
operations to remove or minimize
impacts on resources that are only
seasonally present. The “manner” factor
is the method in which oil and gas
activities are conducted, using best
management practices. Therefore,
requiring a permit that contains such
stipulations is the most effective way to
avoid or minimize impacts of new
operations.

Proper site planning, timing
restrictions, and best management
practices established through the permit
process for new operations will
accomplish great improvements in
resource protection. Because existing
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operations with a special use permit
already have stipulations in those
permits that have been implemented to
protect refuge resources and uses, they
are allowed to continue their operations
under the terms of that permit.
Furthermore, the Service is not
requiring a permit for operators with
existing operations not currently under
a permit (pre-existing operations)
because a majority of the impacts
avoided or mitigated under the permit
have already occurred, and the permit
process can result in substantial
administrative and operational costs on
both the Service and the operator. These
costs (similar to those of permitting new
operations) could be disproportional to
the environmental benefits gained
where the operator’s well has already
been drilled and the area of operations
(access route, well site, production
facilities, and routes for gathering lines)
has already been established.

Our analysis found that the Service
could eliminate many of the ongoing,
unnecessary impacts to refuge resources
and uses resulting from the production
phase of pre-existing operations by
enforcing State laws and regulations on
Service-administered lands and waters.
Making violation of applicable State
laws related to oil and gas a prohibited
act under the rule allows the Service to
enforce these requirements as Federal
requirements, and so gives us greater
enforcement capabilities in ensuring
that unnecessary impacts from these
operations, such as leaks and spills, are
avoided or minimized. This approach to
permitting allows the Service to focus
its limited time and resources on those
new operations that create the highest
level of incremental impacts. Also, by
requiring all operators, pre-existing,
existing with a Service-issued permit,
and new, to have a permit for plugging
and reclamation, we can ensure
rehabilitation of impacted habitat.

When a well is drilled on inholdings
or non-Federal adjacent lands, impacts
to refuge resources are avoided or
minimized to a great extent. Therefore,
the Service’s approach of exempting
downhole aspects of these operations
that occur within a refuge from the
regulations is intended to provide an
incentive for operators to use drilling
from a surface location not administered
by the Service in order to reach their oil
and gas rights under the refuge-
administered surface estate. However,
anytime an operator needs to physically
cross Service land for access, including
access to a non-Federal surface location,
such as an inholding, to conduct
operations, then the operator must
comply with the applicable provisions
of this subpart for obtaining approval

from the Service for such access,
including obtaining an operations
permit covering the new access or
modification to the existing access.

Operating Standards

The Service developed this rule using
a suite of performance-based standards
that establish goals and define a desired
level of protection for refuge resources
and uses. This approach provides
flexibility to resource managers and
operators to best protect refuge
resources and uses over time and across
various environments by uses of varied
technologies and methods. Resource
managers and operators will identify
and develop specific actions and best
management practices that are then
incorporated into operations permits. In
contrast, prescriptive regulations define
specific requirements of time, place, and
manner and may not fully consider how
these measures achieve the desired level
of resource protection or how they may
apply in different environments. The
Service examined other Federal and
State oil and gas regulations and
determined that the performance-based
standards approach provided the most
efficient means of successfully avoiding
or minimizing the effects of oil and gas
operations on refuge resources and
visitor uses. A one-size-fits-all (i.e.,
prescriptive) approach does not work
due to the widely differing
environments found at the various
refuges with non-Federal oil and gas
rights across the country. A
performance-based standards model has
been successfully used by NPS for more
than 35 years and applied in the context
of a permit that contains specific actions
an operator must take to meet the
regulatory standards.

In developing and analyzing the rule
and alternatives, the Service found that
the preponderance of impacts and risks
of impacts to refuge resources associated
with exploration and development of oil
and gas emanate from surface activities.
However, mishaps below the surface
can adversely affect the surficial
groundwater systems that are important
to the success of many national wildlife
refuges. This finding holds true for
operations that include the use of
hydraulic fracturing. The Service found
that well drilling and production
operations that include the use of
hydraulic fracturing have similar types
of surface activities (e.g., road and pad
construction, tractor-trailer truck traffic,
use of water, use of chemicals, use of
large diesel-powered engines,
generation of waste) as operations that
do not include hydraulic fracturing.
Hydraulic fracturing operations,
particularly those used in combination

with horizontal drilling techniques to
access oil or gas in shale or other “tight”
formations, usually increase the scope,
intensity, and duration of activities
commonly associated with oil and gas
well drilling and completion, as well as
the pressures to which the well casings
are subjected.

In the context of this rule, the term
“hydraulic fracturing”” means those
operations conducted in an individual
wellbore designed to increase the flow
of hydrocarbons from the rock formation
to the wellbore through modifying the
permeability of reservoir rock by
applying fluids under pressure to
fracture it. It does not include the
comprehensive list of all oil and gas
activities associated with development
that happens to include hydraulic
fracturing. While the rule’s operating
standards are not specific to hydraulic
fracturing operations, they were
developed with the expectation that
hydraulic fracturing will occur on
refuge lands and give the Service the
ability to effectively manage the
additional impacts that hydraulic
fracturing may have on refuge resources
and uses.

The Service notes that BLM has
recently promulgated regulations
addressing hydraulic fracturing on
Federal and Indian lands at 43 CFR part
3160 (80 FR 16128, March 26, 2015). We
carefully considered the recently
promulgated BLM oil and gas
regulations on hydraulic fracturing.
(The Service also notes that those
regulations have been set aside by the
U.S. District Court in Wyoming, and
that decision is on appeal to the United
States Court of Appeals for the Tenth
Circuit.) The Service and BLM take
different approaches to operating
standards because of our differing
statutory bases for regulating the
exercise of oil and gas rights.
Specifically, the BLM has regulatory
authority over the development of the
Federal mineral estate, including
Federal oil and gas resources under
Federal and Indian lands. Instead, these
Service regulations address private
property rights within refuges and are
based on the authorities and directives
of the NWRSAA, including “to
administer a national network of lands
and waters for the conservation,
management, and where appropriate,
restoration of the fish, wildlife, and
plant resources and their habitats within
the United States for the benefit of
present and future generations of
Americans.” Therefore, the Service’s
regulations are focused on avoiding or
minimizing impacts to federally owned
and administered lands and resources of
the NWRS to the maximum extent
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practicable by using the most
technologically feasible, least damaging
oil and gas development methods to
protect refuge resources and uses.

The rule maintains the non-
prescriptive operating standards from
the proposed rule, which are similar to
the existing NPS regulations in 36 CFR,
subpart B (the “9B” regulations), and
provide operators flexibility to design
operations while protecting refuge
resources, uses, and visitor health and
safety. The Service’s approach is to
review an operator’s submissions to
determine if they are avoiding or
minimizing impacts to the maximum
extent practicable, and if not, to include
in the operating permits the terms and
conditions that will ensure that they do
s0.

State Regulations

The Service’s goal in this rule is to
provide a regulatory regime that
complements State regulatory programs
to the benefit of the surface estate and
the resources for which we are
entrusted, while not compromising the
ability of operators to develop their
resource. The Service and State oil and
gas agencies have fundamentally
different missions. The Service’s legal
mandate is to conserve fish, wildlife,
and plant resources and their habitats
for the benefit of present and future
generations. In contrast, State oil and
gas regulations typically focus on the
protection of mineral rights and
“conservation” of the oil and gas
resources (i.e., minimizing waste of oil
and gas resources). From a regulatory
perspective, management of oil and gas
operations is necessary in order for the
Service to protect its surface resources
and meet its congressionally mandated
mission.

The Service’s intention is to avoid or
minimize potential procedural and
operational duplication of State
programs, while working cooperatively
to achieve common objectives between
the Service, States, and operators. The
Service received several comments from
the public on the effectiveness of State
regulations in protecting refuge
resources and uses, and that issue is
discussed further below in our response
to comments.

In the context of enforcing State oil
and gas regulations, the Service focus is
on noncompliance issues that have the
potential to adversely affect refuge
resources and visitor uses. Making
violation of non-conflicting provisions
of State oil and gas law and regulations
a prohibited act under the rule allows us
to enforce on refuges as a matter of
Federal law, the same requirements
already imposed on operators by a State.

States may not have enough inspectors
to ensure companies are meeting State
standards. Louisiana, the State with the
most non-Federal oil and gas production
on refuge lands, recently reported that it
lacks an adequate number of inspectors
and its inspection rate is too low. Under
this rule, Refuge Law Enforcement will
work cooperatively with States to
ensure that operators on refuges are
meeting Service and State regulatory
requirements with a minimum of
duplication.

Summary of and Response to Public
Comments

A summary of substantive comments
and Service responses is provided
below followed by a table that sets out
changes we have made to the proposed
rule based on the analysis of the
comments and other considerations.

Authority

1. Comment: We received comments
both in opposition to and in support of
our general authority to manage oil and
gas operations on Refuge lands.
Commenters opposing our authority
generally noted that they believe the
Service has limited authority to regulate
oil and gas operations based on the
authority by which the Service acquired
the land and specific deed language in
the Migratory Bird Conservation Act
(MBCA; 16 U.S.C. 715e) and the
Supreme Court decision in United
States v. Little Lake Misere Land Co.
(412 U.S. 580,597-98 (1973)), which
interpreted the MBCA to require the
Service to express in the deed language
that non-Federal mineral rights will be
subject to regulation. Commenters also
cited subsequent case law and the
legislative history of both the National
Wildlife Refuge System Administration
Act, as amended by the National
Wildlife Refuge System Improvement
Act (16 U.S.C. 668dd) (NWRSAA and
NWRSIA), to contend that the Service
has not since been granted specific
authority to regulate non-Federal
mineral rights and so, absent specific
deed language, the Service is limited to
common law in protecting refuge
resources and uses from impacts
associated with oil and gas operations.

Other commenters expressed support
for our general authority and
responsibility to promulgate regulations
to manage non-Federal oil and gas based
on the Property Clause of the
Constitution (U.S. Const.) and the
NWRSIA, as well as subsequent case
law that has held that the Service does
have the authority to reasonably
regulate access to private rights on the
NWRS (see Sch. Bd. of Avoyelles Par. v.
U.S. Dep’t of Interior, 647 F.3d 570, 581,

581 n.4 (5th Cir. 2011); Burlison v.
United States, 533 F.3d 419, 434-35
(6th Cir. 2008)).

Service Response: We have carefully
considered all the comments, and the
Service concludes that the NWRSAA, as
amended by the NWRSIA, provides us
the statutory authority pursuant to
Congress’ Property Clause powers to
promulgate and implement these
regulations as further explained in the
preamble to the proposed rule.
Furthermore, we conclude these
regulations are also consistent with
common law principles that a mineral
rights holder’s access to their minerals
cannot unreasonably impact the surface
estate. These regulations respect an
operator’s right to use the surface estate
on refuges while protecting and
minimizing impacts to refuge resources
and uses to comply with the unique
mission of these public lands ““for the
conservation, management, and where
appropriate, restoration of the fish,
wildlife, and plant resources and their
habitats within the United States for the
benefit of present and future generations
of Americans.” (16 U.S.C. 668dd(a)(2)).
For additional information on our
authorities, see the section on Service
Authority to Regulate Non-Federal Oil
and Gas Activities. With regard to the
comment citing the Supreme Court Case
U.S. v. Little Lake Misere Land Co., as
we state in the Service Authority to
Regulate Non-Federal Oil and Gas
Activities section, the Service will
respect applicable deed conditions,
however, the rule requirements will
apply to the extent that they do not
conflict with such deed conditions.

Acquisition of Minerals Under the
NWRS

2. Comment: The Service received
several comments suggesting that the
Service consider buying all non-Federal
mineral rights to ensure complete
protection of refuge resources and uses
from these activities.

Service Response: The Service has
determined that acquisition of all
mineral rights in refuges is financially
infeasible and unnecessary to protect
refuge resources and uses. While the
Service did not undertake a costly and
time-intensive evaluation of the fair
market value of the non-Federal oil and
gas rights within the NWRS, in the EIS
associated with this rulemaking we did
consider full acquisition of such oil and
gas rights, but this alternative was
dismissed from further consideration
because it was financially infeasible and
unnecessary. Relying on our general
knowledge of what acquiring a mineral
right can cost in areas where there is
potential for oil and gas development,
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we conclude that it would be too costly
for the Service to acquire all mineral
rights that exist within the NWRS.
Additionally, the Service concludes
that it can sufficiently protect refuge
resources and uses as required by the
NWRSAA and provide access to
operators for developing their non-
Federal oil and gas rights under this
rule, and so acquisition of all mineral
rights is unnecessary. Under the rule,
the Service will determine on a case-by-
case basis, and in collaboration with
prospective operators, whether a
proposed operation meets the operating
standards and approval standards
contained in this rule. If the proposed
operation cannot meet Service standards
for protecting refuge resources and uses,
the Service has general statutory
authority to acquire the mineral right
from a willing seller in those instances.

Rule’s Function With State and Federal
Regulations

3. Comment: Several comments stated
that State regulations fully accomplish
all the necessary protections of NWRS
resources and uses, and, therefore, the
proposed rule is duplicative and
unnecessary. Commenters contended
that many of the operational restrictions
of the proposed rule were duplicative or
in conflict with State regulations,
although no specific examples were
provided. The Service also received
comments that supported the Service’s
analysis that State regulations are not
uniformly designed or intended to fully
protect the surface owner’s interests or,
as in this case, mandates of the Service
to protect NWRS resources and uses.

Service Response: While developing
the proposed rule, the Service reviewed
the oil and gas regulations of 43 States.
Because of the differences between the
objectives of State regulation and the
rule, we found that State regulations do
not fully address necessary protections
for the conservation of fish and wildlife
resources and public use on refuges.
The Service’s legal mandate is to
conserve fish, wildlife, and plant
resources and their habitats for the
benefit of present and future
generations. In contrast, State oil and
gas regulations typically focus on the
protection of mineral rights and
conservation of oil and gas resources
(i.e., minimizing waste). States do
provide for protection of surface and
groundwater via well design
requirements, setbacks, and oil
pollution control measures. However,
State programs vary in these areas, and
also in regard to protection of many
other surface resources and surface use
conflicts.

Most States are consistent in deferring
to landowners and operators to work out
many of the details of surface uses, and
formal surface use agreements between
landowner and operator are common. In
some States, like Oklahoma and New
Mexico, oil and gas companies are
required by statute to enter into these
agreements before production begins. A
surface use agreement may direct the
specific locations of access routes,
drilling sites, and flowlines that are
placed on the property. Timing
considerations may be critical for
protections of wildlife that may be
present only seasonally. The final
regulations provide a consistent set of
procedures and operational standards
which when incorporated into an
operations permit are the functional
equivalent of a “‘surface use agreement”
between the Service and operator.

Furthermore, the Service has carefully
designed this rule to work in concert
with the State oil and gas regulatory
processes. The Service has analyzed
which aspects of State oil and gas
regulatory regimes are generally
sufficient for protecting refuge resources
and uses and which are not, and have
sought to regulate in this rule only those
activities where State regulatory regimes
are not generally sufficient. Our analysis
found the preponderance of impacts to
refuge resources and uses associated
with oil and gas activities emanate from
surface uses, not the downhole aspects
of an operation. Our analysis also found
that there is a possibility of impacts to
groundwater from downhole operations,
so the rule provides the Service with the
ability to go further than State
regulations when necessary to protect
groundwater.

Accordingly, the rule does not
regulate most downhole activities
related to an operation, including well
construction and blowout prevention.
The regulation does include a downhole
operating standard to prevent the escape
of fluids to the surface and for isolation
and protection of usable water zones
throughout the life of a well. Otherwise,
the Service finds that State regulations
are sufficient to ensuring that downhole
operations are protective of refuge
resources and uses, as well as public
safety. As this example shows, the
Service regulations avoid unnecessary
procedural and operational duplication
with State programs, and reflect the
Service’s intention to work
cooperatively with States and operators
to achieve common objectives.

4. Comment: Additionally, the Service
received comments that recommended
the Service not rely on State regulations
to protect refuge resources and uses
from the impacts associated with pre-

existing operations, believing that the
Service has been somewhat
contradictory in its analysis that State
regulations are not sufficient, but then
relying on State regulations to protect
refuge resources and uses from pre-
existing operations in the proposed rule.

Service Response: The Service has
considered these comments and would
like to clarify its prior explanation why
relying on existing Federal and State
regulatory regimes is sufficiently
protective. As required by Executive
Order (E.O.) 12866, the Service analyzed
the costs and benefits of each regulatory
requirement being considered. This
analysis found that new operations
create the greatest additional impacts on
refuges and that proper site planning,
timing restrictions, and best
management practices (BMPs) through a
permit system accomplish the greatest
improvement in resource protection.
The permit process focuses on the full
suite of time, place, and manner
considerations on those new operations
that create the highest level of
incremental impacts. By applying a
reclamation standard for all operations
on refuges, including pre-existing
operations, the rule also ensures long-
term rehabilitation of habitat damaged
by all operations.

While applying the full regulatory
requirements to pre-existing operations
may provide some incremental
protection for refuge resources and uses,
it would not retroactively eliminate a
majority of the impacts to refuge
resources and uses that have already
taken place as a result of pre-existing
operations. For example, pre-existing
wells have already been drilled, the area
of operations (access route, well site,
production facilities, and routes for
gathering lines) established, and
impacts to refuge resources, such as to
geology and soils, wetlands, and
wildlife-dependent recreation, have all
occurred prior to this rule being
effective.

In terms of ongoing impacts from
production, our analysis indicates that
an operator’s compliance with State
laws will serve to improve protection of
refuge resources and uses from ongoing
impacts from these operations, in areas
such as removal of waste, storage of
chemicals, and leak and spill
prevention. Where individual States’
regulations do not specifically address
an issue, the Service will continue to
work cooperatively with operators to
reduce impacts, or risks of impacts, to
refuge resources and uses. This
approach enables managers to focus
limited resources on those operations
with the greatest possible impacts to
refuge resources and uses rather than an
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indiscriminate administration of
permits for the approximately 4,000 pre-
existing operations. A general permit
requirement would necessitate the
Service to roughly double its oil and gas
management resources from current
levels, while the administrative costs to
operators of pre-existing wells would be
approximated to be initially $1,800 per
well annually. Our analysis indicates
these costs, in general, would be
inefficiently applied and
disproportionately high in general
relative to the benefits to refuge
resources and uses.

Scope: Inholdings

5. Comment: The Service received
comments both expressing a lack of
authority for the Service in regulating
inholdings as well as comments
asserting that the Service has both the
authority and the responsibility to
regulate operations on private lands,
including inholdings, under the
Property Clause and the NWRSIA,
which commenters contend granted the
Service the authority to regulate outside
the boundaries of the Refuge to the
extent that such activities interfere with
the designated purpose of Federal lands
(citing Minnesota v. Block, 660 F.2d
1240, 1249 (8th Cir.1981)). Some
commenters also noted that the Service
has taken a different approach from the
NPS and suggested the Service adopt
the NPS approach to inholdings.

Service Response: The Service has
carefully considered these comments;
however, the Service has concluded that
no change should be made in the rule,
which appropriately balances refuge
protection, private property rights, and
feasibility of administration. As
discussed in the Final EIS, there are
some potential cross-boundary impacts
from oil and gas development on refuge
resources and uses, such as spills or
leaks migrating into refuge lands or
waters or noise disturbance on wildlife
and visitor experience. The Service has
always worked, and will continue to
work, with operators on inholdings and
adjacent lands to mitigate or avoid any
potential cross-boundary impacts,
particularly those that may impact
species protected under the Endangered
Species Act. For instance if an operator
were proposing to site an operation
close to a refuge boundary, we might ask
them to set the operation back, ensure
they have proper spill or leak protection
methods, and site the operation away
from any waterways that flow into a
refuge. Furthermore, even when
exempted from these regulations,
operators do not have a right to cause
unreasonable damage to refuge
resources and uses and are responsible

for any damage done from their
operations (e.g., leaks or spills). Existing
Federal and/or State laws provide
enforcement remedies for activities on
non-Federal lands that damage Refuge
resources and uses. Additionally, by not
imposing regulations on inholdings or
non-Federal adjacent lands, the Service
is incentivizing operators to locate such
operations off refuges.

As to the differences between the
proposed revisions to the NPS 9B
regulations (80 FR 65572; October 26,
2015) and this rule, an operator working
on both NWRS and NPS lands will
experience little difference in regulatory
resource and use protections, regulatory
structure based on performance
standards, operations permit processes
and requirements, monitoring and
compliance, and other terms and
conditions. However, there are some
variations between the two proposed
rules necessitated by differing
authorities and missions and the scope
and resources of the two agencies’ non-
Federal oil and gas programs. The
existing and future potential for
operations on inholdings within the
NPS is much smaller than that of the
NWRS, and, therefore, the
administrative burden is more
manageable for NPS’s oil and gas
program to regulate activities on
inholdings to the extent necessary to
protect park resources and uses.

In designing this rule, the Service has
carefully considered the environmental
benefits of these regulations in light of
the Service’s mission and limited
resources and has chosen to prioritize
regulation of activities on Service lands.
As noted above, the Service defines the
National Wildlife Refuge System to
consist of all lands, waters, and interests
therein that it administers (25 CFR
25.12) and does not apply its regulations
to the non-Federal lands found within
refuge boundaries (i.e., inholdings).
Furthermore, the Service has concluded
that it can manage the cross-boundary
impacts from inholdings and non-
Federal adjacent lands through
cooperation with operators instead of
through direct regulation, which places
a heavy administrative burden on the
Service and operators.

Scope: Operations on Non-Federal Land

6. Comment: The Service received
similar comments regarding directional
drilling operations on non-Federal land
as it did for inholdings, recommending
that the Service extend regulations
beyond the NWRS to operations on
private lands as described in the
Modified Proposed Rule alternative of
the DEIS. We also received comments
from others that the Service has no

authority to do so. Some commenters
also noted that the Service has taken a
different approach from the NPS and
suggested the Service adopt the NPS
approach to directional drilling
operations.

Service Response: The Service has
considered these comments; however,
we have not extended the rule to
operations on inholdings and non-
Federal adjacent lands from which there
is directional drilling under Service-
administered surface estate. The Service
has a clear legal and policy directive to
protect refuge lands and resources, and
having oil and gas operations sited off
refuge property is preferable to having
impacts occur on refuge lands. Our
analysis shows avoiding the cost and
time delay of Service regulation
provides an incentive for operators to
drill from a non-Federal surface location
to reach their oil and gas rights within
a refuge. Exempting downhole
operations that occur inside a refuge
from these regulations will result in
fewer wells drilled on refuge-
administered lands and waters resulting
in an overall benefit to refuge resources
and uses (avoidance or minimization of
direct impacts).

If the Service extended its regulation
beyond the NWRS as evaluated in
Alternative C of the EIS, the Service
could require actions, such as noise
abatement or visual screening, which
serve to reduce cross-boundary effects
on Service resources and uses. However,
these benefits to resources and uses
could evaporate, and many adverse
consequences could occur, if just a
small percentage of wells that otherwise
would have been located outside a
refuge are drilled in a refuge. Gains in
resource protection under Alternative C
would likely be lost due to loss of the
incentive to locate operations outside
the refuge. Locating all operations
(surface and downhole) inside the
boundary of a refuge would subject
refuge resources and values to the long-
term impacts of surface occupancy
within the park—impacts that would
last years, if not decades. Therefore, the
Service concludes the best course of
action is to maintain the incentive in the
proposed rule to encourage operators to
locate operations outside a refuge.

The Service will continue to work
with operators, landowners, and other
permitting agencies to address issues
that may arise from operations on non-
Federal adjacent lands. For example, the
Service could advocate for setbacks
from the refuge boundary or waterways
and strong spill control and response
measures to reduce the risk of damage
to refuge resources from accidents. As
mentioned above, even where exempt
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from these regulations, operators do not
have a right to cause unreasonable
damage to refuge resources and uses and
are responsible for any damage done
from these operations (e.g., leaks or
spills).

Additionally, based on the comments
the Service received, it appears that
some commenters misunderstood the
NPS rule as related to operations on
non-Federal lands outside the park
boundary from which there is
directional drilling underneath a park
unit. NPS’s regulatory authority over
directional drilling operations begins at
the subsurface point where the
proposed operations (borehole) cross the
park boundary and enter federally
owned or administered lands or water,
and applies to all infrastructure and
activities within a park unit.
Additionally the NPS provides an
exemption to the operations permit
requirement for these in-park operations
if it determines they “pose no
significant threat of damage to park
resources.”” In the many decades that the
NPS has had this exemption in place, it
has not made a single finding that such
operations pose a significant threat. In
only a few instances has NPS included
in its determination suggestions to the
operator to modify its planned
operations in any way.

The Service has concluded that the
risk of any impacts to refuge resources
by the Service not regulating the portion
of a wellbore beneath a refuge is
exceedingly low. The Service has
carefully designed this rule to ensure
that it is prioritizing its limited
resources on those oil and gas activities
that have the greatest impact to refuge
resources and uses. Commenters from
both industry and non-governmental
organizations have asked the Service to
ensure it has the resources to effectively
implement this rule. The Service has
carefully analyzed its resources and
capabilities and has specifically tailored
this rule to ensure maximum refuge
protection within the constraints of its
management capabilities. The Service
agrees with commenters that it must
ensure that it has sufficient resources to
implement the rule in order for it to be
successful. Balancing the low risk of
impacts from the downhole aspects of
these directional-drilling operations on
refuge resources and uses with the high
administrative costs of regulating all of
these operations, the Service has
exempted these operations in the rule.

Hydraulic Fracturing and Regulation of
Downhole Activities

7. Comment: Several commenters
requested that the Service ban hydraulic
fracturing completely from the NWRS.

Service Response: The Service
considered these comments, as well as
other information and studies provided
by commenters regarding hydraulic
fracturing, and we have concluded that
the additional information provided did
not justify a change from the proposed
rule’s approach to hydraulic fracturing.
Comments requesting the ban on
hydraulic fracturing used the term to
encompass all the activities and impacts
that are associated with oil and gas
development that happens to use
hydraulic fracturing. These comments
did not provide new information to the
Service.

The information provided by
commenters was available and
considered by the Service in developing
the proposed rule. The Service has
determined that the actual process of
hydraulic fracturing does not create
impacts or risks of impacts that are so
elevated above those of conventional oil
and gas operations in general that a
hydraulic fracturing ban is justified. It is
the Service’s policy that “scientific and
scholarly information that we consider
in our decision-making must be robust,
of the highest quality, and the result of
the most rigorous scientific and
scholarly processes as can be achieved”
(212 FW 7).

As the Service has noted in the EIS
accompanying the rule, studies show
that oil and gas operations that include
hydraulic fracturing stimulation
methods can negatively affect
surrounding resources and the
environment and can increase the risks
of such impacts where appropriate
measures are not taken before, during,
and after hydraulic fracturing operations
(e.g., improper cementing of casing and
well integrity issues or surface
mismanagement of fracking and
flowback fluids). However, studies also
show that proper implementation of
such measures can substantially
reduce—to a level close to that of
conventional well operations—the risks
to the surrounding environment from
hydraulic fracturing operations.

Based on the Service’s review of
studies provided during the public
comment period, we do not find that a
ban on hydraulic fracturing completion
methods in refuges is necessary or
appropriate at this time. The Service
will continue to revisit and update its
policy as more information on hydraulic
fracturing completion methods becomes
available. Further, the Service notes that
well completion programs using
hydraulic fracturing were not given
approval under the proposed rule. The
rule also does not give such approval,
and includes operating and approval
standards developed with the

knowledge that hydraulic fracturing
operations will likely be proposed by
operators and were designed to ensure
that operators employ technologically
feasible least-damaging methods that
will not impact refuge resources and
uses. The Service will consider
hydraulic fracturing operations on a
case-by-case basis and analyze potential
impacts on refuge resources and uses
under the regulations’ approval
standards.

8. Comment: The Service was asked to
clarify how the rule would, or would
not, be impacted by BLM’s impending
fracking rule and associated litigation.

Service Response: As explained in the
proposed rule, we have taken different
approaches to regulating hydraulic
fracturing activities based on our
different statutory authorities and the
specific needs of the NWRS. The
Service has concluded that our rule is
consistent with our statutory authorities
and, therefore, should not be affected by
the pending litigation.

9. Comment: The Service received
several comments recommending that
the Service extend its regulations to
more comprehensively cover all aspects
of downhole operations, particularly
with regard to wellbore construction
standards for operations that include
use of hydraulic fracturing. Commenters
also requested that the Service require
baseline flowback requirements. On the
other hand, the Service received
comments that that Service regulation
will only duplicate existing State and
Federal requirements that fully address
these downhole issues.

Service Response: The Service
analyzed both the costs and benefits of
further regulating downhole operations
on the NWRS through this rulemaking
and found the increased costs necessary
to hire and maintain engineering staff to
oversee our own separate downhole
requirements and standards would not
likely provide a comparable benefit in
reduction of impacts or risks of impacts
to surface resources. The Service
reviewed and considered the comments
and studies provided by the public on
this issue, but found they did not
change the Service’s analysis of the
benefits. On the other hand, the Service
did identify additional costs for both the
Service and industry if the Service were
to regulate downhole operations. The
Service would need additional
specialized technical staff to evaluate
proposals and subsequently monitor
and inspect downhole operations for
compliance. Industry costs would
involve providing downhole well
construction information such as
drilling, mud, casing, cementing, and
stimulation programs. This information
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is developed as a matter of course by
industry, so there would be some
minimal costs to provide copies of these
programs.

Recognizing the public concern
regarding impact to water resources
from these activities and the Service’s
responsibility to ensure that it protects
these resources, the rule does include
standards for well control and isolation
and protection of usable water
(§29.119(a)(3) and (4)). The standard
serves to inform the public and the
operators that the Service retains
regulatory control for management and
protection of all its resources including
groundwater. However, as discussed
above, the Service would have to
substantially augment its engineering
capacity to review, approve, and
monitor downhole well construction.
Comprehensive Service regulation of
downhole wellbore construction and
maintenance for the isolation and
protection of usable water would
duplicate state programs in many areas,
and thus provide a diminished return in
terms of reduction of risks to
groundwater. Additionally, the rule
includes provisions (information
requirements, operating standards, and
reporting requirements) that address the
management of wastes including
flowback fluids. Under the rule, all new
hydraulic fracturing operations will be
conducted under new operations
permits or modifications to existing
Service-approved permits. Thus, new
operations under the rule are required to
provide for management of flowback
fluids, including tanks to capture and
temporarily store flowback fluids, no
use of earthen pits, and prompt removal
of wastes from the refuge.

Easements

10. Comment: Some commenters
requested clarity on the applicability of
these regulations to easements.

Service Response: The definition of
the National Wildlife Refuge System
includes less than fee interests in land
such as easements (50 CFR 25.12).
Therefore, the exercise of non-federally
owned oil and gas rights underneath the
Service’s easement estate are subject to
these regulations to the extent necessary
to protect the interests held by the
United States under the easement (see
§ 29.40(b)). The Service holds many
unique and varied easement interests
throughout the United States. For this
reason, it is difficult to generalize how
the rule applies to any particular
easement. To determine the
applicability of these regulations, the
Service will review the terms of the
legal instrument by which the United
States acquired or reserved its easement

interest to determine what regulation is
appropriate in relation to that interest.
Oil and gas operations will be subject to
some and not necessarily all, of the
requirements and standards of this
subpart. Depending on the easement
interest acquired, the Service may
require an operator to obtain a permit
from the Service to ensure that
operations minimize the destruction of
vegetative cover, control spread of
invasive species, and/or avoid
ecologically sensitive habitats by using
technologically feasible, least-damaging
methods. On the other hand, if an
operator avoids burning, draining,
filling, or dredging wetlands on one of
the Service’s conservation easements
acquired for the purpose of protecting
wetlands, the operator is likely exempt
from these regulations.

Ultimately, the Service wants to
ensure it is notified of operations that
may affect the Service’s less-than-fee
interests and work cooperatively with
the landholder and mineral rights
holder, if different, to minimize or avoid
impacts to our conservation interest in
the land. However, the Service will
continue to provide reasonable access to
mineral rights holders for the
development of their mineral rights, as
we do on fee-title lands of the NWRS.
The Service will work with operators
and landowners in determining what is
reasonable to protecting the Service’s
property interests under the easement.

Oil and Gas Operations in Alaska

11. Comment: The Service received
several comments on how the proposed
rule would affect oil and gas operations
on refuges in Alaska and asking for
clarification from the Service on how
the rule would work in conjunction
with the Alaska National Interest Lands
Conservation Act (94 Stat. 2371; Pub. L.
96—487) and implementing regulations
(43 CFR part 36). The Service got several
comments recommending that the
Service should clarify and revise the
rule to fully recognize the controlling
role of ANILCA and its implementing
regulations in Alaska, and to address
other issues. For instance, the Service
received a comment to specifically
replace the multiple references to
ANILCA with the following blanket
provision stating that ANILCA and
implementing regulations at 43 CFR part
36 govern access, including but not
limited to access to inholdings in
Alaska, in lieu of the provisions of the
non-Federal oil and gas regulations in
subpart D: “In lieu of the provisions of
this subpart, authorization and
management of access in Alaska,
including but not limited to access to
inholdings, shall be governed by the

applicable provisions in 43 CFR part
36.” Additionally, it was recommended
that the final regulations should clarify
that the only operations permit that
would be required with regard to access
across the NWRS associated with oil
and gas development activities on
private inholdings in Alaska would be
a right-of-way issued pursuant to title XI
of ANILCA and the regulations at 43
CFR part 36.

Service Response: We agree with the
many comments we received that our
rule was unclear about how this rule
applies to operations in Alaska. After
careful consideration of comments
received on this issue, the Service has
concluded that the rule does not need
to include operations in refuges in
Alaska as the existing Departmental
regulations implementing section
1110(a) of ANILCA, access to
inholdings, provide sufficient protection
of refuge resources and use. The Service
has revised §29.41 “When does this
subpart apply to me?” to clarify that the
rule does not apply to operators in
Alaska. In addition to this revision, the
Service has removed any reference to
ANILCA in other provisions of this rule.
The specific references in various parts
of the proposed rule were more
confusing than helpful.

Refuges in Alaska will continue to be
governed by title XI of the Alaska
National Interest Lands Conservation
Act (ANILCA; 16 U.S.C. 410hh—410hh—
5,16 U.S.C. 3101 et seq., 43 U.S.C. 1601
et seq.), and the Department’s
implementing regulations and standards
found at 43 CFR part 36. Additionally,
section 22(g) of the Alaska Native
Claims Settlement Act of 1971 (ANCSA)
(43 U.S.C. 1601-1624) and its
implementing regulations found at 50
CFR 25.21 will continue to apply to
lands conveyed to Alaska Native
Corporations that are within the
boundaries of a National Wildlife
Refuge in existence on the date of
enactment of ANCSA. However, the
performance-based standards outlined
in this rule may be used, as appropriate,
as guidance in determining how an
operator would meet the various
requirements of ANILCA and ANCSA to
protect refuge resources and uses.
ANILCA provides the Service with the
authority to ensure that operators
accessing non-Federal mineral rights
underneath refuges in Alaska must work
cooperatively with the Service through
a permitting process outlined in section
1110 and 43 CFR part 36 to avoid or
minimize impacts from these operations
to refuge resources and uses. For
example, under the ANILCA
regulations, the Service may require an
operator to: Obtain a permit for
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operations on federally owned surface
estate; provide the Service with
financial assurance; restrict the time,
place, and manner of activities as
necessary to protect refuge resources
and uses; and ensure the operation is
properly plugged and reclaimed after
production operations are complete.

12. Comment: The Service also
received comments asking to further
clarify that this rule would not be used
to regulate activities conducted on
Alaska Native Corporation (ANC)-
owned or other non-Federal lands in
Alaska.

Service Response: The scope of this
rule is limited to activities on Federal
lands within the National Wildlife
Refuge System. In the case of refuges in
Alaska, it does not apply to inholdings
or non-Federal adjacent lands.
Commenters generally seemed to be
clear about the scope of this rule on this
point, and, therefore, the Service
concludes it does not need to clarify this
further in the final rule. As discussed
above, access through refuges to ANC-
owned or other non-Federal lands in
Alaska will continue to be governed by
ANILCA, ANCSA, and their
implementing regulations.

13. Comment: The Service also
received comments recommending that
the Service clarify further how the
operations standards outlined in the
proposed rule would apply to
operations under an ANILCA permit.
Based on concern about how some of
the standards would further limit
landowners’ ability to specify route or
method of access and, therefore,
diminish their rights to adequate and
feasible access to inholdings as
authorized under ANILCA, these
commenters asked that the Service not
apply these operation standards to
operations in Alaska. On the other hand,
the Service also received comments
asking that the final rule avoid citing
specific sections of the operating
standards that may apply to operations
under an ANILCA permit, because
doing so would raise doubts about the
application of the rest of the rule to
these operations (see 80 FR 77206;
December 11, 2015).

Service Response: As discussed
above, this rule does not apply to oil
and gas operations in Alaska. However,
the Service has developed these
operating standards through a thorough
analysis of what is needed to properly
protect refuge resources and uses.
Therefore, to the extent consistent with
these existing ANCSA and ANILCA
regulations, the Service may use these
standards as guidance in approving
operations and issuing permits under
existing regulations applicable to

Alaska. The standards that will be
applicable will be determined on a case-
by-case basis and will only be used if
consistent with the standards outlined
in ANILCA and its implementing
regulations.

14. Comment: Other commenters
recommended that the Service apply the
rule more comprehensively to
operations in Alaska, believing that
ANILCA is not sufficient at protecting
NWRS resources and uses from impacts
of oil and gas operations.

Service Response: The Service has
concluded that ANILCA provides
sufficient regulation of oil and gas
operations in Alaska where the Service
has been able to effectively work with
operators to minimize or avoid impacts
to refuge resources and uses while
providing operators access to their
minerals under the existing regulations.
As discussed above, implementation of
the existing ANILCA regulations
provides stringent protection of refuge
resources and uses and provides the
Service the appropriate tools for
regulating non-Federal oil and gas
operations on refuge-administered
surface estate. As one commenter
suggested, if the Service does, in the
future, decide we need different tools to
effectively manage oil and gas resources
in Alaska, we can propose revisions to
the ANILCA implementing regulations.

15. Comment: The Service received a
comment highlighting the fact that the
statutory authority and obligation to
review and approve geological and
geophysical exploration plans per
section 1002 of ANILCA (16 U.S.C.
3142) (and associated regulations at 50
CFR part 37) has expired (see
Memorandum Decision and Order, U.S.
District Court for the District of Alaska
(State of Alaska v. Jewell, et al. Case No.
3:14-cv—00048-SLG)), and
recommending that the final rule should
clarify that the Service cannot accept
further applications for geological or
geophysical exploration for oil and gas
in the coastal plain of the Arctic Refuge.
The comment also recommended that
the final rule should also explicitly
mention prohibitions on oil and gas
leasing, development, and production in
the Arctic National Wildlife Refuge (16
U.S.C. 3143).

Service Response: The Service agrees
that we cannot accept any further
application for geological or geophysical
exploration in the coastal plain of the
Arctic National Wildlife Refuge and that
oil and gas leasing is prohibited in the
refuge for the reasons stated in the
comment; however, the recommended
revisions are not necessary in the final
rule because they are outside the scope
of this rulemaking.

Existing Production Operations Under a
Service Permit

16. Comment: The Service received
comments that the proposed rule was
unclear as to which provisions of this
subpart applied to existing operators
under a Service-issued permit.

Service Response: The Service agrees
with the commenter that the proposed
rule was not clear as to which
provisions of the rule applied to existing
operators with a Service-issued permit.
For operations being conducted under
§29.43, all administrative or operational
requirements that are specific to
obtaining or operating under an
operations permit issued under this
subpart do not apply. The operator with
an existing permit may continue to
operate under the terms and conditions
of that Service-issued permit, unless the
operator proposes to modify its
operations or propose new operations
not covered by the existing Service-
issued permit, such as plugging and
reclamation. If an operator wishes to
modify their operations or proposes new
operations outside the scope of their
existing Service-issued permit, the
permit will need to be amended such
that any modification or new operation
meets applicable operating standards of
the rule. We have revised § 29.43
accordingly.

17. Comment: Several commenters
recommended that operators conducting
production operations under a currently
approved special use permit should be
required to obtain a new permit under
the proposed rule, as the Service
considered in Alternative C of the DEIS,
to ensure that they are following certain
performance-based standards regarding
waste management and disposal, leaks,
spills, and pits.

Service Response: The Service has
been very successful at working with
operators through these Special Use
Permits (SUP) to ensure that impacts to
refuge resources and uses are avoided
and minimized. As explained above, the
Service has concluded that a new
permit requirement for these existing
operations would bring little to no
beneficial impacts to refuge resources
and uses, and would impose an
unnecessary administrative burden on
the Service and operators by requiring a
new permit to replace the existing
permit. In issuing permits to existing
operators, the Service considered and
included many provisions to protect
refuge resources and uses, such as waste
management and disposal, spill
prevention, and spill response. Some
SUPs have authorized the creation of
reserve pits, while others have
prohibited them. Such inconsistency in
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the future has been addressed and
eliminated by this rule. The Service has
decided that requiring these operators to
get a new permit is not reasonable or
appropriate, considering that these
operators have been cooperative in
working with the Service to protect
refuge resources and uses and have
reasonable expectations from their work
with us that the operations permitted by
the Service in their SUP are sufficient.
However, as discussed above, any
modifications to their operations or
proposals for new operations not
covered by the original permit are
subject to all applicable requirements of
part 29.

Also, the Service has further clarified
in § 29.43, as discussed above, that an
existing operator must comply with the
Service’s plugging provisions at
§§29.180 and 29.181. Some commenters
stated there should be a clear
requirement for operators with an
approved SUP to provide financial
assurance prior to proceeding with
plugging and reclamation. The Service’s
intent under § 29.43 is to allow
operators who have cooperated with the
Service in conducting activities under a
Service-issued permit to continue under
the terms and conditions that have been
agreed upon. While financial assurance
would provide the benefit of ensuring
the public does not become responsible
for plugging and reclamation costs
should an operator default or abandon
their operation, based on the knowledge
and experiences of current and past
refuge managers engaged in oil and gas
oversight, we were not able to identify
any well becoming orphaned by an
operator within the past 20 years.
Therefore, the Service declines to add a
financial assurance provision at great
cost to these operators with little benefit
to refuge resources and uses. However,
if an operator’s original permit did not
include authorization to conduct
plugging and reclamation, the operator
would be required to amend their
Service-issued permit or obtain a new
operations permit, either of which
requires compliance with the plugging
and reclamation provisions of this rule,
including providing financial assurance.

Pre-Existing Operations

18. Comment: The Service received
several comments suggesting the Service
clarify how pre-existing operations
would be subject to provisions of the
rule absent a new permit requirement.
One commenter expressed concern that
the proposed rule did not include a
mechanism for ensuring pre-existing
operations are following the
requirements of the rule. Additionally,
commenters wanted more clarity as to

what general terms and conditions
apply to pre-existing operations.

Service Response: The Service agrees
that the rule should further clarify
which provisions of the subpart would
apply to these classes of operations. For
operations being conducted under
§ 29.44, all administrative or operational
requirements that are specific to
obtaining or operating under an
operations permit issued under this
subpart do not apply unless the operator
chooses to obtain a new operations
permit instead of amending their
existing permits under the terms and
conditions of that permit. We have
made this clarification in the rule at
§ 29.44. Additionally, we agree the
language needs to be clearer as to the
plugging and reclamation
responsibilities of a pre-existing
operator. After production operations
have been completed, a pre-existing
operator must obtain an Operations
Permit from the Service, either to
maintain the well in shut-in status or to
plug and reclaim operations in
compliance with this subpart. The
Service has made this clarification in
§ 29.63. Finally, the Service has made
specific revisions to the rule at § 29.64
that identify the specific “General
Terms and Conditions” applicable to
pre-existing operations.

The Service has concluded it does not
need to impose a permit requirement on
pre-existing operators in order to notify
them of the applicable requirements of
the rule or to ensure they are in
compliance with its requirements. The
Service has a duty to ensure that all pre-
existing and existing operators are
notified of the requirements of the rule.
The Service is working on guidance
documents for all classes of operators,
including pre-existing operators.
Additionally, the Service has already
developed relationships with many of
the pre-existing operators. The Service
will be in contact with operators to
ensure they are informed about the
requirements of the rule.

19. Comment: Some commenters
agree with the Service’s proposed
approach not to require operations
permits for pre-existing operations
during the production phase. Other
commenters believe that pre-existing
operations should be subject to the same
requirements as new operations under
the rule (as the Service considered in
Alternative C of the DEIS), specifically
requiring a new permit for pre-existing
operators that would ensure that they
are following the applicable
performance-based standards of the
proposed rule, including waste
management and disposal, spill
prevention and response, and the

general prohibition on the use of pits,
for example; and/or obtaining financial
assurance for the full cost of plugging
and reclamation during the production
phase.

Service Response: After weighing the
comments on both sides of the issue, the
Service has decided to continue the
approach outlined in the proposed rule
that a pre-existing operator not be
required to get a permit or post financial
assurance during the production phase
of its operation. In the cost-benefit
analysis and environmental impact
statement, the Service evaluated the
range of alternatives related to the
management of pre-existing operations
from no additional regulatory oversight
to full regulatory oversight. The Service
did identify unnecessary impacts to
refuge resources and uses related to the
ongoing production phase of pre-
existing operations, but also recognized
the potential to apply a different, more
efficient approach to address many of
the refuge resource and use issues for
this class of operation.

The primary issue with pre-existing
operations, as identified by refuge
managers, is that reclamation has not
been typically or consistently performed
in a way that restores disturbed areas to
productive habitat. This issue is
addressed by the rule. First, in
accordance with § 29.63 (which has
been revised to clarify), after production
operations have been completed, a pre-
existing operator must obtain an
Operations Permit from the Service,
either to maintain the well in shut-in
status or to plug and reclaim operations
in compliance with this subpart,
including the requirement that an
operator obtain financial assurance at
this time. Second, a pre-existing
operator is subject to the reclamation
standards of § 29.117(d), which provides
for removing all above-ground
structures, equipment, roads, well pads,
and contaminating substances,
reestablishing native vegetation,
restoring conditions to pre-disturbance
hydrologic functions, and restoring
disturbed areas to productive habitat.

Our analysis found that the Service
could eliminate many of the ongoing,
unnecessary impacts to refuge resources
and uses resulting from the production
phase of pre-existing operations by
making violation of non-conflicting
State laws and regulations relating to oil
and gas operations a prohibited act in
the rule. Though not required to obtain
a Service operations permit during
production, the Service would have
greater authority to ensure these
operations are in compliance with
applicable laws because Refuge Law
Enforcement would be able to enforce
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State law on the NWRS. Any violation
of State laws on the NWRS would
constitute a violation of the law under
the rule, and all applicable penalties
and prohibitions would apply.

State laws usually address ongoing
impacts from these pre-existing
operations, such as waste disposal and
prevention and cleanup of leaks and
spills. Where an individual State’s
regulations do not specifically address
an issue, the Service would continue to
work cooperatively with State agencies
and operators to reduce impacts or risks
to refuge resources and uses. For
example, in an assessment of State
regulations conducted by the Ground
Water Protection Council (GWPC) for
the U.S. Department of Energy (DOE),
the GWPC found that 23 of 27 oil-
producing States assessed required oil
production site storage tanks to have
secondary containment dikes to contain
leaks and spills (GWPC 2014).
Additionally, the GWPC (2014) reported
that 23 of the 27 States require reporting
and remediation of spills and 13 of the
27 States specify cleanup standards for
spills. Some States also have siting or
setback requirements for pits
(production skim pits and reserve pits)
with some States prohibiting the use of
pits in 100-year floodplains or in areas
with shallow aquifers (GWPC 2014). An
operator’s compliance with these types
of laws and the Service’s ability to assist
in the enforcement of these laws would
provide additional protection to refuge
resources and uses.

While full regulation of pre-existing
operations during their production
phase would provide some additional
protection to refuge resources and uses,
it would not be able to remedy a
majority of the impacts to refuge
resources and uses caused when the
operators chose the time, place, and
manner of these pre-existing operations.
For example, on existing operations, the
operator’s well has already been drilled
and the area of operations (access route,
well site, production facilities, and
routes for gathering lines) were
established, and impacts to refuge
resources, such as geology and soils,
wetlands, and wildlife-dependent
recreation, occurred prior to the
acquisition of a refuge. The Service
could require actions not addressed by
applicable State rules—site maintenance
for erosion control, vegetation
management, noise abatement,
housekeeping, for examples—by
imposing a permit requirement and
undergoing the associated
administrative processes and costs. Our
analysis estimated that approximately
4,000 wells operated by perhaps 400
different operators would fall under the

operations permit requirement. Many
wells could be grouped under a single
operations permit by an operator, but
the volume of operations permit
applications required would likely
exceed 1,000. The Service would need
to roughly double its oil and gas
management resources from current
levels, while the administrative costs to
operators of pre-existing wells is
estimated to be approximately $1,800
per well.

Based on our analysis, we determined
enforcing a pre-existing operator’s
compliance with State laws and
regulations best meets the purposes and
needs of revising the existing rule and
will provide the maximum protection of
refuge resources when balanced with
the cost to operators and to the Service
for administration. This approach
enables managers to focus limited
resources on those operations with the
greatest possible impacts to refuge
resources and uses rather than an
indiscriminate administration of
permits for the approximately 4,000 pre-
existing operations. Comments from the
public have not provided us with
substantial new information that would
change our analysis or conclusion.

20. Comment: The Service received a
comment requesting that we revise the
definition of ‘“modification,” so that a
pre-existing operation must obtain a
permit when they transfer operators.

Service Response: After considering
this comment, the Service agrees that a
change in operator should trigger the
requirement that the new operator
obtain an Operations Permit from the
Service. However, revising the
definition of modification is not the best
way to accomplish this objective.
Instead, the Service has revised the rule
language to replace “operation” with
“operator” in § 29.44 to clarify that the
exempt status follows an operator not an
operation. Also, in §29.171, we have
included language that would allow an
operator to continue operations for 90
days while the operator files the permit
application and posts bond to ensure
continuity of new operations. The new
operator would need to obtain an
Operations Permit that meets operating
standards and general terms and
conditions of the rule, including posting
of financial assurance. The Service will
not require a change in the time or place
of these operations, but rather will
ensure that any ongoing unnecessary
impacts from these operations are
avoided or minimized by requiring the
new operator to employ
“technologically feasible, least
damaging methods”” moving forward.
This change in what constitutes loss of
pre-existing status ensures that more

operations on the NWRS will be
operating under Service standards
sooner, and provides greater protection
of refuge resources and uses from the
ongoing unnecessary impacts of pre-
existing operations.

21. Comment: We received comments
from the public requesting that the rule
require more than just basic information
from pre-existing operators on refuge
lands (e.g., mitigation, spill control,
emergency preparedness plans).
Commenters stated that the Service
should require other important
information necessary for the proper
management and conservation of refuge
resources from these pre-existing
operators. For instance, one comment
suggested that the Service’s requirement
in proposed § 29.61 for a scaled map
that delineates only an “area of
operation” may not be sufficiently
detailed to provide refuge managers
with baseline information to monitor
operations, changes in operations, and
violations, and that the Service should
require a scaled map, as well as detailed
schematics of existing wells and
infrastructure.

Service Response: After further
considering these comments, the
Service has concluded that some
additional, basic information from pre-
existing operators would enhance the
protection of refuge resources through
better documentation of the equipment,
materials, and operational practices
being used on location. Additional
operational information will also help to
establish an operator’s reclamation
responsibilities as well as a baseline for
determining whether future actions
constitute a modification as defined
under § 29.50. Therefore, the Service
has amended the rule at §29.61 to
require pre-existing operators to also
submit to the Service: a brief description
of the current operations and any
anticipated changes to the current
operations, including documentation of
the current operating methods, surface
equipment, and materials produced or
used.

22. Comment: Some commenters
requested that the Service delete the
phrases “‘subject to the provisions of
this subpart”” and “‘subject to applicable
requirements of this subpart” from
proposed §§ 29.43 and 29.44, believing
that subjecting pre-existing operations
and existing operations currently under
a Service permit retroactively was
inappropriate.

Service Response: In developing the
rule, the Service identified several key
objectives that needed to be addressed
in considering the extent to which to
regulate pre-existing operations and
operations already being conducted
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under Service authorization. These
objectives included that: (1) These
operations not create additional
unnecessary impacts on refuge
resources and uses; and (2) all
operations within refuges are eventually
plugged and reclaimed to Service
standards. Pre-existing operations and
existing operations are subject to
specific provisions of this rule that
ensure that these objectives are met and
that future activities of these operators
do not result in additional, unnecessary
impacts. Therefore, subjecting these
operations to these provisions is not
inappropriate, as the commenter
suggested, because the provisions are
not focused on retroactively regulating
past activities and impacts of these
operations (i.e., time, place, or manner
of operations) but rather on regulating
new or modified activities and impacts
of these operations.

Financial Assurance

23. Comment: Some commenters
expressed the desire that the Service go
beyond what was in the proposed rule
and periodically review reclamation
costs and corresponding requirements
for financial assurance, and update
these estimates as necessary to
accurately reflect the cost of reclamation
upon the decommission of the well.

Service Response: The concern that
financial assurance amounts will
become outdated and insufficient to
ensure reclamation was already
addressed in proposed § 29.152, which
we, therefore, have not revised. The
Service may require, or the operator
may request, an adjustment to the
financial assurance amount because of
any circumstance that increases or
decreases the estimated costs of
plugging and reclamation. Cost changes
due to inflation would be a
circumstance that would allow the
Service to require an adjustment in the
amount of financial assurance.

24. Comment: The Service also
received comments that requiring
financial assurance above and beyond
financial assurance already required by
the State is not necessary because the
State bonds are sufficient. Commenters
stated that this additional financial
assurance requirement was ‘‘unfair and
unreasonable,” and should only be done
on a case-by-case basis as necessary to
supplement bonds already lodged with
the State.

Service Response: The Service’s rule
does not rely on State bonds to ensure
timely well plugging and site
reclamation to Service standards for two
primary reasons: (1) Bonds furnished to
operators by the State are not usually
directly available to the Service to plug

and reclaim that particular site; and (2)
State bonding programs do not typically
require well plugging and reclamation
to Service standards. State bond
amounts are generally insufficient in
themselves to cover the actual costs of
plugging and reclamation. However,
States administer well plugging funds
with money derived from sources other
than forfeited bonds, e.g., permitting
fees, taxes on production, or penalties.
Most States with regulations overseeing
oil and gas activities have developed
programs for plugging and reclaiming
orphaned wells, and, theoretically, the
State may have sufficient funds to plug
and reclaim orphaned wells on the
NWRS. However, many State programs
remain backlogged with a number of
orphaned wells that need to be plugged
or reclaimed.

Orphaned wells on Federally
managed lands do not usually rank as
top priorities on State lists for plugging.
(Office of Inspector General, Report No.
CR-EV-FWS-002-2014: Oil and Gas
Development on U.S. Fish and Wildlife
Service Refuges). So the bond that an
operator furnishes to the State is often
not available to ensure that wells are
plugged and areas of operation
reclaimed in the event of operator
default or abandonment of the
operation. Even where a State may
expeditiously address plugging of an
orphaned well on a refuge, State
plugging programs typically do not
require restoration of a site in a manner
that meets Service standards in the rule
(§29.117(d)). For these reasons, State
bonds are typically not sufficient to
ensure protection of refuge resources in
the event that an operator defaults or
abandons his or her operation.

However, in the event that a State and
the Service were in formal agreement
that State plugging funds would be used
to plug a well directly upon its
becoming orphaned as well as to
conduct site reclamation, the Service
would consider this to be a condition
under § 29.152 that would justify
reducing the financial assurance
required by the Service.

Modification of Operations and Permits

25. Comment: The Service received
several comments requesting clarity of
the proposed rule’s definition of
“modification” (proposed § 29.50).
Some commenters wanted the Service to
clarify the definition to ensure it
includes certain changes. Specifically,
one commenter suggested the Service
amend the definition to read: ‘“Examples
of a modification could include, but are
not limited to, drilling additional wells
from the same pad, conducting
hydraulic fracturing or other well

stimulation activities, creating
additional surface disturbance
(expanding the footprint of a well pad,
realigning a road, constructing new
pipelines or gathering lines), or
converting a natural gas well into a
wastewater disposal well so that the
resulting modification has notable
impacts to the refuge resource.”

Service Response: The Service agrees
that many of the examples listed by the
commenters require a pre-existing
operator to obtain a new permit or an
operator under an existing Service-
issued permit to obtain an amendment
to its permit, including drilling
additional wells from the same pad,
conducting hydraulic fracturing or other
well stimulation activities, creating
additional surface disturbance
(expanding the footprint of a well pad,
realigning a road, constructing new
pipelines or gathering lines), or
converting a natural gas well into a
wastewater disposal well, will also
likely be considered “modifying” an
operation. The Service had identified
several examples in the preamble of the
proposed rule, and examples of a
modification include drilling additional
wells from the same pad, creating
additional surface disturbance (e.g.,
expanding the footprint of a well pad,
realigning a road), or converting a
natural gas well into a wastewater
disposal well, as these modifications
will have impacts beyond the scope,
intensity, and/or duration of existing
impacts. This provision was not
intended to apply to minor actions, such
as repositioning of surface facilities
within the current footprint of pre-
existing operations, minor changes in
color schemes, or minor, non-routine
maintenance actions.

The Service has decided it is not
necessary to revise the definition of
“modification” in the rule to include
these specific examples. Instead, these
examples and others the Service
develops in the future will be included
in guidance documents provided to pre-
existing operators and holders of
existing Service authorizations as well
as Service staff who will administer the
rule.

26. Comment: Another commenter
recommended two changes to the
regulations addressing modification of
existing operations. First, the
commenter asked the Service to add the
word “significant” before “additional
impacts” in the definition for
“modifying.” This change would clarify
that modified permits are not (and
should not be) required for minor
modifications to operations that do not
result in significant changes in effects to
the environment. Second, proposed
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§29.160 should be modified to clarify
that the Service may amend a permit
only when there is a “‘significant” or
“substantial”’ modification to the
permitted operation.

Service Response: The Service
considered the addition of the word
“significant,”” as well as other adjectives
to provide more clarity for what the
Service would consider to be a
“modification.” However, we decided
that adding any such language was not
useful, because such terms themselves
remained subject to various
interpretations. For instance, an
operator, the Service, or a non-
governmental organization or individual
may have very different beliefs as to
what constitutes a “significant” impact
to refuge resources and uses. Therefore,
we have provided several examples of
what would likely constitute a
modification (see above) to provide
some clarification to our intentions in
regulating modifications, and as
previously stated we will provide
further guidance documents for this
purpose. However, determining whether
a change is a “modification” of the
operation must be done on a case-by-
case basis because the details of when,
where, and how such changes are
accomplished will determine whether
such a change is “beyond the scope,
intensity, and/or duration of existing
impacts.” Therefore, the Service did not
revise the rule as suggested by this
comment.

Performance-Based Standards

27. Comment: The Service received
conflicting comments regarding our
proposed approach of regulating oil and
gas operations based on performance-
based standards. Some commenters
requested that the Service require
prescriptive actions, at least in some
instances. For example, one commenter
suggested the general reclamation
standard to ‘“‘remove or neutralize
contaminating substance”

(§ 29.117(d)(3)) be modified to include a
strict prohibition of onsite remediation
of contaminants. Also, the Service
received comments that these
performance-based standards leave too
much discretion to the Service to either
be too lenient with operators or too
strict.

Service Response: Pursuant to
Executive Order 12866 (58 FR 51735),
“[elach agency shall identify and assess
alternative forms of regulation and shall,
to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt” (E.O. 12866(b)(8)). Consistent
with the direction provided in E.O.

12866, and as stated in the proposed
rule, the rule is based on performance-
based standards rather than prescriptive
operating standards. A prescriptive
standard may seem stricter because it
ensures that an operator follows a
certain practice that seems like it would
protect refuge resources and uses and
allows the operator no flexibility to use
a less-protective standard. However, in
implementation, these standards can, in
some instances, have the unintended
consequence of actually being more
harmful to refuge resources and uses.
For example, onsite remediation of a
hydrocarbon spill may result in less
overall impacts or risks of impacts by
reducing heavy truck traffic than a
prescriptive standard of requiring offsite
removal of soils, which also increases
the potential for introduction of
invasive plant species associated with
import of new fill material. The
flexibility for refuge managers and
operators to accomplish a desired end
allows site-by-site evaluation of
alternatives that are least damaging
overall. Additionally, science and
technology are constantly advancing,
and new methodologies used today are
much more environmentally protective
than those available only a few years
before. If these trends continue in the
future, the performance-based standards
in the rule easily adapt to those
changing methodologies and will be at
least as effective in the future as they are
today.

In response to comments that using
performance-based standards leaves too
much discretion to the Service, this rule
will be accompanied by detailed
guidance for both operators and Service
staff on what are current best
management practices for meeting these
standards. This guidance will provide
consistency of interpretation and
application of the standards across the
NWRS and decrease the possibility that
the discretion afforded refuge managers
will be misapplied. Furthermore,
through compliance with the National
Environmental Policy Act (NEPA)
process at the site-specific permit level,
the public will have the opportunity to
review and comment on Service
proposals.

28. Comment: Other commenters were
generally supportive of the more flexible
approach, but recommend that the
Service remove what they saw as more
prescriptive standards in the rule in
favor of more general goals to be
achieved. For example, a commenter
recommended removing the proposed
regulations requiring the installation
and maintenance of secondary
containment, applying seasonal
restrictions, and specifying the location,

type, and design of facilities (proposed
§§29.111-29.119) as unreasonable,
burdensome, and unlawfully
diminishing the value of the mineral
estate. The commenter suggested that
the Service replace these standards with
more general goals to be achieved to
“the extent technologically and
economically feasible, and a
requirement to use best management
practices.”

Service Response: The Service
recognizes that some arguably
prescriptive management practices are
included in the suite of performance-
based standards. The observation that
an operator must install and maintain
secondary containment is a good
example (§ 29.111(b)). In part, the
provision is prescriptive, but
acknowledges the widespread use of the
best management practice of secondary
containment by industry and regulatory
agencies to capture spills, prevent their
spread, and facilitate their cleanup. In
this instance, the Service does not
envision any alternatives that would
exclude the use of secondary
containment and still meet the
“technologically feasible, least
damaging method” standard, and so the
provision serves to inform operators and
the public of an aspect of the rule’s
approach to managing contaminating
substances. Additionally, the
requirement still leaves flexibility for
the refuge manager and operators to
decide on the design and operation of
the secondary containment system.
Similarly, in a few other instances the
Service has included practices that we
find to be more informative but which
may be seen as somewhat prescriptive;
however, we have maintained flexibility
for site-specific implementation. The
rule includes the necessary general
goals applied with the overall standard
of technologically feasible, least
damaging methods. The rule will result
in best management practices being
identified and included in the site-
specific operations permit.

29. Comment: One commenter asked
whether what is practical for a
particular operator would be a
consideration in what is
“technologically feasible, least
damaging methods.”

Service Response: While we do
consider economics in determining
appropriate methods, we look at what is
feasible in terms of industry-wide
practice, not what is affordable for a
specific operator. The Service does not
intend to allow operators to use
methods that unreasonably harm refuge
resources and uses just because the
operators don’t have the adequate
financial resources to employ



Federal Register/Vol. 81, No. 219/ Monday, November 14, 2016 /Rules and Regulations

79963

technologically feasible, least damaging
methods.

30. Comment: The Service also
received a comment that it does not
have the authority to permit only the
“least damaging” operational methods
and that the Service’s use of the term
“technologically feasible, least
damaging methods” is not appropriate
and should be replaced with “feasible
methods” that are technologically and
economically feasible, as determined by
the best industry practices available.
This commenter contended that the
Service may only recommend, not
require, the “least damaging” methods,
stating that the mineral interest owner is
not required to conduct its operations in
a manner that is not economically or
technologically feasible in order to
access its mineral rights.

Service Response: The Service has
considered this comment and does not
agree. First, we note that NPS has in fact
used this standard for new operations
since January 1979. This term, defined
at § 29.50, ensures that the Service does
not go beyond what is technologically
feasible in the methods required of an
operator and considers the industry-
wide economics of those methods in
making those decisions. It also ensures
that an operator uses those methods that
are least damaging of refuge resources
and uses, which is a responsibility of
the Service to maintain under the
NWRSAA. Therefore, the Service
concludes that requiring
“technologically feasible, least
damaging methods” is well within the
authority of the Service.

31. Comment: The Service received
several comments recommending that
the Service remove any ambiguous
language contained in the proposed
rule, including the term ‘“‘greatest extent
practicable” found at proposed § 29.32.
Commenters were concerned that such
language would allow the operators the
unnecessary ability to pressure the
Service into allowing methods that are
based more on economic factors rather
than NWRS resource and use protection.

Service Response: In response to these
comments, the Service went back to the
regulations to review for any ambiguous
language. The Service did use these
terms quite frequently in the preamble
to the proposed rule where it outlined
the Service’s general intent regarding
the proposed rule. The Service has
avoided using such ambiguous terms in
the preamble to the final rule. When the
Service reviewed the proposed rule text
in consideration of this comment, we
found that the term ““greatest extent
practicable” only appeared at § 29.32,
which is a revised version of a general
policy statement of the Service related

to managing all non-Federal mineral
rights. This language remains from the
previous regulations found at § 29.32
and pertains to rights other than oil and
gas rights, so the Service decided not to
revise this language at this time. Other
than this section, the Service found one
other instance of ambiguous language in
the proposed rule (see in proposed
§29.111(g) “to the extent reasonably
practicable”’) and has removed such
language.

Timeline for Approval

32. Comment: The Service sought
comment on whether the 180-day
timeline for final action is reasonable.
The Service received some comments
stating that this timeline was too long
for operators to wait to get authorization
on their permits. Other commenters
suggested that this timeline was too
short and would hinder the Service’s
ability to fully comply with NEPA
requirements.

Service Response: The Service has
considered these comments, but has
determined that the timeline from the
proposed rule should be maintained in
the final rule. The timeline does provide
for hard deadlines and limits the
Service’s discretion to delay the
processing of Operations Permit
applications. For instance, under the
rule, the Service has 30 days to conduct
its “initial review” to determine
whether an operator’s application is
complete, request more information
from the operator, or inform the
operator that more time is necessary and
provide written justification for the
delay. Once the application is deemed
complete, the Service must generally
take final action within 180 days. Any
additional time after the 180 days may
be taken only if the operator agrees to
additional time, or that time is
necessary for the Service to comply with
applicable laws and regulations. The
Service’s purpose in using the 180-day
timeframe is to provide operators with
greater certainty regarding the
permitting process. While the Service
cannot always guarantee meeting this
deadline and has, therefore, provided an
extension provision in the rule, it is the
Service’s intention to process these
permits as quickly as possible and not
unreasonably impede a private mineral
rights owner’s right to access those
minerals.

33. Comment: One commenter
recommended that the Service add a
provision to the regulations that would
provide a Categorical Exclusion under
NEPA for permits issued under this
subpart and additionally include a
provision that compliance with the
terms of the permit is “deemed to be not

likely to adversely affect any species
listed under the federal Endangered
Species Act.”

Service Response: The Service
declines to adopt the commenter’s
recommendation because it is beyond
the scope of this rulemaking and we do
not currently have the record that we
would need to demonstrate to the
Council on Environmental Quality to
establish a new categorical exclusion.
As the Service gains experience in
implementing the rule, we may find that
it is appropriate to pursue adoption of
a new categorical exclusion. Similarly,
with respect to the inclusion in the rule
of a provision regarding compliance
with the Endangered Species Act (ESA),
we are unable to accept the
recommendation because such
determinations must be made on a case-
by-case basis in compliance with
section 7 of the ESA (16 U.S.C. 1531 et
seq.).

Information Requirements and Public
Access to Information

34. Comment: The Service received
some comments that the proposed
information requirements for permit
applications (50 CFR 29.94-29.97) were
extraordinarily extensive and unduly
burdensome. These commenters
believed that these sections, as well as
§29.121(f), also unlawfully require the
disclosure of confidential and/or
proprietary information and requested
that any provisions requiring the
disclosure of such information be
removed. These commenters also
requested that the Service scale down
information requirements to only the
basic information needed for the Service
to assess the location and type of
operations that will be undertaken.

Service Response: The Service
carefully considered what information
was necessary from operators so that the
agency could properly administer non-
Federal oil and gas activities on the
NWRS and ensure that operators avoid
or minimize impacts to refuge resources
and uses. We analyzed each of the
information requirements in compliance
with the Regulatory Flexibility Act to
ensure that the benefit of these
information requirements to NWRS
resources and uses were appropriate
based on the administrative costs to the
operator and the Service, and we
concluded that all information
requirements in the rule are appropriate.
Furthermore, we understand that
information requirements can be
burdensome on operators, so in
instances where the Service needs
information gathered in compliance
with other Federal or State laws under
this rule, the Service does not require an
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operator to duplicate that information
but rather provide the Service copies
(see, e.g., §§29.61(d), 29.121(g)).

35. Comment: Commenters suggested
that the Service information
requirements are inadequate because
they do not require full disclosure of
chemicals used for hydraulic fracturing
prior to obtaining a permit. They
questioned how the Service could do a
full analysis of the environmental risks
of a hydraulic fracturing operation if
they did not have all of the information
regarding chemical uses by the operator.
Commenters also stated that proposed
§29.210 would allow operators to avoid
any obligations to disclose the identity
of fracking chemicals used simply by
submitting nothing more than an
affidavit in support of their claim that
the information is confidential and the
Service would have no power to
disclose the information to the public if
the operator were to provide it.

Service Response: While an operator
will be able to provide an affidavit to
support the protection of proprietary or
confidential information, an operator
still must provide the Service any
information the agency needs to fully
assess the environmental impacts of an
operator’s activities, including all
chemical uses in the operation.
Information requirements included
under § 29.95(p) include identification
of contaminating or toxic substances
used or expected to be encountered
during operations, including material
safety sheets. In the rule, the Service
also used the “including, but not
limited to” term in the list of
information requirements to reserve the
ability to require additional information
(see §29.96) if necessary.

The information requirements of
§ 29.95(p) provide the Service with the
necessary information upfront to
sufficiently analyze the environmental
risks of a hydraulic fracturing operation
and to ensure that operators are
following best management practices for
storing and removing these chemicals.
The post-operational chemical
disclosure information that operators
commonly provide via FracFocus is for
the different purpose of identifying
specific sources of contamination and
responsible parties should
contamination occur.

36. Comment: One commenter
requested the Service provide an easy
way for the public to access information
about proposed operations and report
perceived violations, including the
option for anonymity to encourage
workers and others with sensitive
positions to report problems.

Service Response: The Service’s
approval of any proposed operations on

the NWRS will be done in compliance
with NEPA, and the Service will
provide the public with information
about proposed operations and the
opportunity to participate as afforded by
that Act. As for reporting perceived
violations, contact information for each
refuge is readily available and is the
fastest and most efficient way of
notifying the Refuge of any perceived
violations. We encourage the public and
workers to contact that refuge with any
concerns they may have regarding
perceived violations by these operators.
Such information can be provided to the
refuge anonymously through letters,
phone calls, or any other means that
will allow an individual to feel
comfortable doing so.

Penalty and Enforcement Provisions

37. Comment: The Service received
several comments recommending that
the final rule provide for robust
enforcement of rule requirements and
include specific penalties for non-
compliance. For instance, commenters
requested specific provisions regarding
notifying and working with operators to
bring them into immediate compliance;
issuing formal written notices of non-
compliance; specific penalties for non-
compliance; seeking civil penalties for
failure to comply with a notice of non-
compliance; and for more egregious
cases, filing a civil action in Federal
court seeking an injunction or
restraining order to stop damaging
operations. One commenter also
suggested that the Service adopt NPS
current regulations for approval of an
operations permit (50 CFR 9.37(a))
believing that the language contained in
that section, if adopted by the Service,
would provide the Service the ability to
deny a permit if it is not protective
enough of a refuge.

Service Response: The Service
considered these comments, but
concluded that modifying our
enforcement provisions as the
commenter suggested is not warranted.
In speaking with Refuge law
enforcement, the Department of Justice,
and the Solicitor’s Office, the Service
finds these provisions provide sufficient
tools for the Service to ensure
compliance with this subpart on penalty
and enforcement. Administrative
corrective actions are not normally
contained within the prohibited acts
sections of regulations. The Service
would adopt the recommended
progressive enforcement action
suggested by the comment through
Service policy.

Furthermore, the rule provides the
Service the ability to deny a permit if
the operator does not meet several

requirements (§ 29.103). The Service
finds that these requirements are both
more specific and clearer than the
language suggested by the commenter.
These requirements have been carefully
crafted to ensure that the Service’s
approval (or denial) process for an
Operations Permit meets the objectives
of the rulemaking to ensure operations
avoid or minimize impacts to refuge
resources and uses.

38. Comment: Additionally, a
commenter requested that the Service
provide further clarity on how
prohibited acts and penalties apply to
pre-existing operations and
recommended that violation of the
informational requirements,
modifications, reclamation, general
terms and conditions, and other
operational requirements in §§ 29.60—
29.64 be added to prohibited acts and
penalties for pre-existing operations at
§29.190.

Service Response: The Service agrees
with the commenter that the proposed
rule could have been clearer as to which
provisions apply to pre-existing
requirements or not and has revised the
rule accordingly at § 29.60 through
§29.64 and §29.190. A violation by a
pre-existing operator of informational
requirements, modifications
requirements, reclamation requirements,
and applicable general terms and
conditions is considered a prohibited
act and subject to applicable penalties.

Appeals

39. Comment: The Service received
comments that the two-tiered appeals
process proposed in the regulations is
unreasonable and unduly burdensome.
There should be a single, expedited
administrative appeal available for
challenges to actions taken by the
Service under the proposed regulations.
This administrative decision should be
directly appealable in Federal court.

Service Response: The appeals
process outlined at § 25.45 is the
process by which the Service currently
reviews all appeals of the Service’s
permit decisions for public uses on
refuge lands. The Service will not
provide a different appeals process
under this subpart, because we find that
the current process works well and that
the changes requested would lead to
less consistency and efficiency for the
administration of permits by the
Service. The two-tiered appeals process
provides additional opportunities to
resolve disagreements, while preserving
opportunities for judicial review of final
agency action under the Administrative
Procedure Act. As to the other concern
raised by the commenter, we revised
§29.200 to clarify that the decision of
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the Regional Director will constitute the
Service’s final agency action.

Finally, in reviewing the appeals
process under the proposed rule as it
would relate to pre-existing operations,
the Service realized that it needed to
revise this section to provide an
operator the opportunity to appeal
decisions made by the Service that do
not apply to a permit granted by the
Service and so has added the following
provision to § 29.200: “The process set
forth in § 25.45 is to be used for any
written decision concerning approval,
denial, or modification of an operation
made by the Service under this
subpart.”

Access

40. Comment: The Service received
comments requesting the final rule
contain a provision stating that the
Service cannot place conditions on
operations in a permit that only allows
an operator to access and traverse
Federal lands (i.e., in order to access
operations on non-Federal lands).

Service Response: In administering
access across Federal lands, the Service
is required by law to analyze the
impacts of authorizing that access under
NEPA. Through that analysis, the
Service may find impacts to refuge
resources and uses resulting from
operations on non-Federal land
resulting from the authorization of that
access. In those cases, the Service will
work with those requesting access
across Federal lands to minimize or
avoid those impacts, and, if agreeable to
both the Service and the operator, those
avoidance or mitigation measures may
be included in the access permit.
However, as stated in the proposed rule
and maintained in the rule, the Service
has made clear that we are permitting
the access and not regulating the
operations on non-Federal land.
Accordingly, no change in the
regulatory text is required.

Fees

41. Comment: Some commenters
suggested that the Service ensure that
they are assessing the appropriate and/
or additional fees of operators in order
to ensure that the Service has adequate
funding to administer these operations.
Additionally, the Service received
comments stating that the agency
should have full authority to charge fees
to cover annual inspections as well as
any more frequent inspections needed
during construction and pre-production
activities, as well as for repeat violators
or higher risk operations. Commenters
recommended that the Service replace
“may”’ with “will” at § 29.120(c), not
understanding why the Service would

not charge for the costs of processing
and administering temporary access
permits and operations permits,
particularly in an era of limited agency
budgets. Other commenters stated that
fees cannot be required for access or
administering operating permits that are
already within the scope of the
operator’s oil and gas right or other right
provided by law and that there should
be no fees for emergency access.
Additionally, they stated that if an
access fee can be applied, then it must
be reasonable and cannot burden the
underlying oil and gas right or
otherwise diminish the value of the
mineral estate.

Service Response: After considering
these comments, the Service did not
revise the rule with respect to fees
charged by the Service for either access
or administering operations permits.
Related to access fees, the Service is not
charging for access that is pursuant to a
deeded or statutory right to use the
refuge-administered lands without
payment, but only for access that is
granted as a privilege “outside the scope
of an operator’s oil and gas right” for
which the fees are subject to the
provisions of the Refuge Revenue
Sharing Act (16 U.S.C. 715s). Such
access is a special benefit that warrants
a user charge commensurate with fees
and charges for similar privileges and
products made by private land owners
in the vicinity or in accordance with
local value (see 50 CFR 29.5). In terms
of recovery costs of permit
administration and operations
monitoring allowed under § 29.120(c),
the Service uses “may’’ instead of
“will” to provide flexibility to refuge
managers and foster cooperation with
operators. In some instances, operators
may choose to share the costs with the
Service in administering permits in
order to expedite the process. For
example, an operator may provide
funding for a third-party contractor to
prepare an environmental assessment
for the Service during the permitting
process. Periodic and annual
inspections are aspects of administering
a permit, and charging fees for such
activities fall under that section. With
flexibility in charging fees, operators
and refuge managers may develop a mix
of self-reporting and refuge monitoring
that reduces administrative
requirements on both parties.

Implementation

42. Comment: The Service got one
comment suggesting that the Service
have refuge-specific management plans.

Service Response: The Service
appreciated this comment and will
further consider it in implementing the

rule. The Service already has developed
refuge-specific oil and gas management
plans through Comprehensive
Conservation Plans, Habitat
Management Plans, or other planning
documents created to manage specific
refuges. On refuges where there is the
potential of oil and gas development,
they include management strategies for
these operations. The Service will
continue to develop and update these
plans as necessary to ensure they are
consistent with this rule.

43. Comment: Several commenters
from industry and non-governmental
organizations expressed concern that
the Service does not have adequate
staffing to properly implement the rule.
In particular, some commenters
expressed the need to ensure that, along
with this rule, the Service has the
necessary level of funding, staffing, and
training to properly implement the rule,
as highlighted by the 2007 Government
Accountability Office (GAO) report that
assessed the status of oil and gas
operations on the National Wildlife
Refuge System in 2007. Their report
highlighted the inadequacy of the
Service’s current regulations and, in
part, led to the promulgation of these
proposed revisions. The GAO stated that
“[w]e recommend] ] that FWS determine
the level of staffing necessary to
adequately oversee oil and gas
operations and seek the necessary
funding to meet those needs through
appropriations, the authority to assess
fees, or other means.”” The report further
stated, “we recommend that FWS
ensure that staff are adequately trained
to oversee oil and gas activities” (GAO-
07-829R). One comment requested the
Service scale back the rule based on its
limited resources. Another comment
suggested that this rule may require
assessing additional fees on operations,
periodically ensuring that fees are
adequate to cover the costs of
monitoring and enforcement.

Service Response: In crafting the
proposed and final rules, the Service
carefully considered the administrative
burden the rule placed on operators and
Service staff and on the resources
required by the Service to successfully
implement the rule. Therefore, the
Service has weighed the cost of
administration versus the resource
benefits gained from regulation and
decided on several occasions that were
discussed in the responses to several
comments above that the cost-benefit
analysis did not support a more
stringent regulatory regime. As
promulgated, the rule prioritizes and
regulates those activities with the largest
potential impacts on refuge resources
and uses. As discussed above, this is



79966

Federal Register/Vol. 81, No. 219/ Monday, November 14, 2016 /Rules and Regulations

one of the main reasons the Service for
the most part has declined to regulate
downbhole activities associated with
operations and to exempt inholdings
and non-Federal adjacent lands from the
rule.

The Service currently has dedicated
staff that manages oil and gas
development on National Wildlife
Refuge System lands. This rule brings
more consistency and guidance to staff
already dedicated to these issues. While
there are additional responsibilities
involved in processing operations
permit applications and monitoring
operations, the Service has determined
this increase in need can be effectively
met with the reallocation of refuge staff
and resources. Additionally, the rule
contains cost recovery or cost-sharing
provisions that help ensure the Service
has the necessary resources to
implement the rule effectively and
efficiently.

Section-by-Section Recommendations

The Service received several other
recommendations on specific section
revisions to the proposed rule. The
Service has considered all of these
recommendations and has made
changes, as appropriate, to provisions of
the rule as discussed below and/or
outlined in the table in the section
Changes from the Proposed Rule.

44. Comment: The Service received
comments requesting that the definition
of “access” (proposed § 29.50) be
revised so that “access” does not
include use of an aircraft when the
aircraft doesn’t take off of or land on
Service-administered lands or waters.
On the other hand, the Service received
other comments recommending that the
Service carry over the definition of
“access”’ to the final rule, at least
subjecting aircrafts landing on non-
Federal lands to timing limitations to
avoid disturbing wildlife.

Service Response: The Service has
considered these comments and has
revised § 29.50 to clarify that access
does not include aircrafts that both take
off from and land on inholdings or non-
Federal adjacent lands, because the
Service does not have the authority to
condition aircraft landings outside of
the NWRS.

45. Comment: The Service received a
comment asking that the Service further
clarify the process for authorizing use of
water outside of a State right and that
it should be done in line with a
compatibility determination.

Service Response: The Service has
concluded that determining sources of
water for use in operations is best
evaluated using the procedures and
performance standards of the rule.

Absent a demonstration by the operator
that they have a right to use the water
(e.g., State-held water right, specific
deed language), water use,
transportation, and storage on a refuge
would be evaluated for the
technologically feasible, least damaging
method. Considerations would include,
among other things, the volume of water
needed, capacity of water sources to
meet those needs and resulting
consequences on aquatic resources, and
transportation and storage methods.

46. Comment: The Service received a
comment suggesting the definition for
“usable water” includes water for
wildlife purposes so that shallow-water
aquifers, seeps, and springs will be
protected for wildlife on the NWRS.

Service Response: The definition for
usable water does not need to be
changed in the rule in order for the
Service to protect water for wildlife
purposes. The rule includes hydrologic
standards (§29.113) and fish and
wildlife protection standards (§ 29.112),
as well as other standards, that serve to
maintain water quality and quantity for
use by wildlife. The term ‘““usable
water” is a specific term and definition
that has been developed and used by
other Federal agencies (i.e., the
Environmental Protection Agency (EPA)
and BLM) to ensure protection of
specific resources that may be impacted
by oil and gas operations or other
activities. So the Service did not revise
this definition.

47. Comment: The Service received a
comment requesting that the Service
remove fuel drums, pipes, oil,
contaminated soil, etc., with any residue
of oil or hazardous chemicals from the
definition of “‘waste,” because they
include “contaminating substances”
and should be defined and treated as
such.

Service Response: The Service intends
that these terms are not mutually
exclusive, and something may be both
“waste”” and a “‘contaminating
substance.” An operator must comply
with the applicable rule requirements
for dealing with each.

48. Comment: We received comments
requesting that the Service increase the
distance an operator is required to place
operations away from surface waters
from 500 feet to 2 miles based on BLM’s
determination that “surface and
groundwater contamination, due to oil
and gas development . . . occurred
between 1,000 to 1,800 feet from . . .
drilling” in Colorado (BLM Grand
Junction Resource Management Plan
FEIS at 6-271).

Service Response: The Service is
aware of this BLM finding, but has
concluded that a revision of the rule is

not necessary to protect surface and
groundwater resources from
contamination. The establishment of
setbacks of operations from sensitive
resources such as surface waters or
wetlands is based on common
knowledge that providing time and
space to react to incidents such as spills
or poor operating practices is key to
minimizing risks. However, there is no
single setback distance that is
appropriate for all conditions of
proposed activities and environmental
conditions. Environmental conditions
may provide natural or human-made
barriers that would justify a reduced
setback. On the other hand, site
conditions such as steep slopes or
annually high precipitation can enhance
pathways between the activity and
resource, and thus justify greater
setbacks.

Regulatory establishment of a “‘good
offset” that considers both the activities
and the average environmental
conditions provides a beginning point
for site location considerations.
Additionally, having a regulatory
process for adjusting site-specific
setbacks—either lower or higher—based
on project and environmental
conditions is the key to successful use
of setbacks. Through the Service’s own
analysis in the associated EIS, we
continue to believe that 500 feet
provides the necessary time and space
in the majority of circumstances.
However, the rule (§29.113)
appropriately gives the ability to the
Service to require an even greater
setback if conditions, such as those
highlighted by the comment, would
justify a greater setback distance. We
also recognize that exceptions to the
setback are sometimes essential to
balancing overall impacts of an
operation. A prime example occurs in
coastal environments where the practice
of locating drilling operations in open
water has been demonstrated to be least
damaging by avoiding the impacts of
cutting and dredging drilling slips and
canals into sensitive marshland.
Therefore, the Service believes that
flexibility in this standard is appropriate
and gives the Service the ability not
only to ensure the least damaging
methods to refuge resources and uses,
but also to ensure that an operator has
reasonable access to their minerals
based on a case-by-case determination.

49. Comment: The Service received
comments recommending that we
include provisions in the final rule that
require an operator to collect additional
information, such as water and soil
samples and wildlife surveys, prior to
beginning operations.
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Service Response: In response to these
comments, it is our intention that
reconnaissance surveys will be used to
collect this type of information and any
other necessary natural and cultural
resource conditions the Service deems
necessary to ensure protection of refuge
resources and uses. We acknowledged
above that proposed § 29.94 was not
clear, and we have revised the rule to
clarify that reconnaissance surveys will
be used to collect this type of baseline
information.

50. Comment: The Service received
comments stating that the Service does
not have the authority to require
mitigation for impacts by mandating
that operators provide for “habitat
creation, habitat restoration, land
purchase, or other compensation’ and
recommending that proposed
§29.120(g) be eliminated from the
regulations as it amounts to an access
fee that unreasonably and unlawfully
restricts access to mineral rights.

Service Response: After considering
these comments, the Service has revised
proposed § 29.120(g), redesignated as
§29.120(f) in the final rule, to clarify
that mitigation tools must be mutually
agreed upon by the Service and the
operator. The Service believes this
provision is within the scope of the
Service’s authority under the NWRSAA
to protect refuge resources and uses, and
may in some circumstances be
appropriately used by an operator to
offset impacts to refuge resources and
lost use.

51. Comment: The Service received
comments recommending that the
Service expand the monitoring and
reporting requirements. For instance,
some commenters recommended that
the Service decrease the reporting time
from 90 days to 30 days and include
explanations of what happened, why it
happened, who was involved, the
results, and how the company intends

to prevent similar incidents in the
future.

Service Response: The Service finds
that these recommendations are not
warranted. This provision in the rule is
intended to provide the Service with
information about occurrences on the
NWRS. Due to the nature of accident
investigations and the time it may take
to get the official report, we concluded
that 90 days is an appropriate
timeframe. There are also existing State
and Federal laws governing various
accident occurrences, and we have
determined that additional regulatory
provisions are not needed at this time to
better enable the Service to protect
Refuge resources and uses.

Changes From the Proposed Rule

After taking the public comments into
consideration and after additional
review, the Service made the following
substantive changes in the rule:

Revised to clarify the scope of this rule as related to Alaska inholdings and waters within NWRS boundaries.
Revised to clarify that this rule does not apply to operations in Alaska.
Revised to remove provisions related to operations in Alaska.

§29.101
§29.111

§29.112
§29.113(a) covoverererenne

§29.117(d)(5)
§29.118

§29.119(b)(5) ...
§29.120(d) c.voovreennn.

§29.120(€) .vovvrerenn.
§29.120(Q) wvvorvrerneen.
[ ERPATE

§29.140
§29.141

Revised to clarify which provisions of the rule apply to existing operators with a Service-issued permit and to clarify re-
quirements in regards to plugging and reclamation.

Revised to clarify requirements for pre-existing operators in regard to plugging and reclamation. Also, replaced “oper-
ation” with “operator” to clarify that exemption from a permit requirement applies to a pre-existing operator, not the
operation.

Revised to: (1) clarify that access does not include aircrafts that both take off from and land on inholdings or non-Fed-
eral adjacent lands; (2) clarify that the term “area of operations” can include pre-existing, proposed, and approved
areas; (3) clarify that “modifying” applies to a changes in existing operations; (4) remove the definition of right-of-way
(ROW) permits as it was only applicable to operations in Alaska.

Revised to require additional information from pre-existing operators, including a brief description of the current oper-
ations and any anticipated changes to the current operations; and documentation of the current operating methods,
surface equipment, and materials produced or used.

Revised to clarify that the requirement to obtain an operations permit for a new operation or a modification will be lim-
ited to that new operation or modification, not the entire existing operation.

Revised to clarify that pre-existing operators must plug and reclaim their operations in compliance with this rule.

Revised to clarify which additional provisions of the rule would apply to the various classes of operations.

Removed language regarding operations in Alaska.

Removed language regarding operations in Alaska.

Revised to clarify that if an operator is using previously submitted information, they should reference it in the permit ap-
plication.

Revised to remove language regarding an unnecessary ROW form; also revised to clarify the Service’s authority to re-
quire an operator to collect certain natural and cultural resource information if necessary and other minor changes to
and deletions of unnecessary language for clarity.

Removed language regarding operations in Alaska.

Revised to remove ambiguous and repetitive language and be consistent with the NPS 9B regulations; also added para-
graph (h) related to operation setbacks from surface water locations previously found in the hydrological standards
section.

Revised to clarify our standards for protecting wildlife.

Combined the provision related to operation setbacks from surface water locations with the general facility design and
management standard for setbacks from refuge structures or facilities in §29.111(h).

Revised to clarify the objective of grading requirements during reclamation.

Deleted provisions related to geophysical operations in Alaska; and revised paragraph (d)(3) to clarify that an operator
must not leave a site in a condition that poses hazards to wildlife.

Revised to clarify that an operator must not leave a site in a condition that poses hazards to wildlife.

Revised to clarify that any use of Federal water on the NWRS absent a demonstrated right must be approved by the
Service as the technologically feasible, least damaging method.

Moved to §29.103(b)(3) to clarify that providing a statement under penalty of perjury that an operator is in compliance
with applicable State and Federal laws is part of the permit approval process.

Revised to clarify that mitigation must be mutually agreed upon and that it may be required t